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DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 3 
SOCIAL SECURITY ADMINISTRATION 
* J P.O. BOX 2518, WASHINGTON, D.C. 20013 
/, HA:C BUREAU OF 
nered 10: 039-01-9395 March S, 1971 HEARINGS AND APPEALS 


ACTION OF APPEALS COUNCIL ON REQUEST FOR REVIEW - 


Mrs. Frieda Rosenberg 
65-91 162nd Street 13 
‘lushing, New York 11365 ; . 


of 


uF 


- se a Mrs. Rosenberg: 


oe pi. ee oie ean das 


oe; your request for review of the hearing examiner's decision has been 
ts ¢arefully considered by the Appeals Council. The Council's considera- 
‘tion of your request has included all the evidence in your case, the 
‘ Yaw and regulations applicable to your claim, the hearing examiner's 
-/ evaluation of the facts and the reasoning in his Se and your 
reasons for bolicving your claim should be allowed. 


The Appeals Council has concluded that the decision of the hearing 
examiner is correct. Further action by the Council would not, there- 
fore, result in any change which would be of advantage to you. Accord- 
ingly, the hearing examiner's decision stands as the final decision of 
cul _ tho Secretary in your case. 


If you desire a review of the hearing examiner's decision by a court, 
you may coumence a civil action in the district court of the United 
States in the judicial district in which you reside within sixty (69) 
days from this date, See section 205(g) of the Social Security Act, 
as amended (section 405(¢), Title 42, United States Code). If such 
action is commenced, the Secrotary of Health, Education, and Welfare 


F is the proper defendant. 

i Sincerely vours, 

i Carl Monk 

Member, Appeals Council 

4 Herman Elegant — 
Pe Mexber, Appeals Council 

ae * Mr. Stuart Babitch | a all eh aiid eneloop aleptia Angi diner resi i 

Attomey at Law 


New York, New York 10017 
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REQUEST FOR REVIE 
Take or awil original and all copies to the District 


1 Secturily fministration 


office, Socia 
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oO Entitlement to Dd 


oO Continvence of Disobility Ben 


i 
isobility Benefits (97) 


efits (98) 


iw WIFE'S INSURANCE BENEFITS 
. (Specify type claim) 


the Appeals Council, Bures¥ 


CIAL SECURITY ACCOUNT NUMBER 


989-01-9395 
| disagree with the hearing exemin 
of Hearings ond Appeals, review it. 


er’s action on the above claim and request thot 
My reasons for disagreement are: 


the address shown below, any evidence 


g within 10 days to the Appeals Council at 


h to submit. 


or forwar 


Attach to this form, 
tement you wis 


ot supplemental sta 


- the Appeals Council ma 
\ ae | fx) wish oO do not wish to SPP 
| : 

\. ERE | | wish oO do not wish f° file a brief or fu 


y deny my request for review, but if it grants the request: 
ear before the Appeals Council in Washington, D.C. at my own expense- 


rther written statement. 


ve should sigt - Enter addresses for both) 


| 
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informatio 
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the piace indicated. 
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action on your request. 
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MORRIS AARONS 


1Ol PARK AVENUE, NEW YORK,N. Y. |OOj17 ) 


d : iz} MU 3-1700 


VEROLO W. CORFMAN ‘ s 
STUART SABITCH . “ Y 


October 21, 1970 
4 
i 
Department of Health, \ 
_ Education & Welfare 
Social Security Administration 


136-59 37th Avenue 
Flushing, New York 11354 


—— 


re: FRIEDA ROSENBERG, Claimanc For Insurance Benefits 
Wage Earner - MAX ROSENBERG, 089-011-9395 


Gentlemen: 


I am enclosing herewith copy of our request - 


for review for the above matter. 


DE aes pi we atic at 9 sia A SY =»: Very truly yours, 
ae 
SB/if 


foc; en STUART BABITCH 
' : : \ 
cc: Bureau of Hearings & Appeals | 
Chamber of Commerce Building 
89-31 161 Street 
Jamaica, New York 
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| ' ocr are | 
Bote re; FRIEDA ROSENBERG, Claimant 
be : he $ Claim for Wife Insurance Benefits 
. : of Wage Earner, MAX ROSENBERG 
' S.S. # 089-01-9395 | 
f itt 
I I am the attorney for Frieda Rosenberg in the above 


metter. This statement is a formal request for review of a 
. decision of the hearing examiner for the Department of Health, 
Education and Welfare's Social Security Administration Bureau 
' @f Hearings and Appeals. The hearing for the above matter Ne: : * 


occurred on the 26th day of May, 1970, in the Chamber of 


e Commerce Building, 89-31 16lst Street, Jamaica, New York, by 
nearing eeiasetiae Charles A, Smith. : 4 
; ! “a 


Ae Mr. Smith found that the applicant was not ‘entithed: 
: eo _to tes s insurance benefits under Section 202(b) of the Social meee 
Security Act. _ os. +a Ries as ‘saan ae semaine 

mee, We LAITY submit that his decision was not foa4q 
rE justified because of the inaccurate ciate’ as to Facts 2, 3, - | 
7 and 10. In addition to the legal insufficiency of the hearing 


examiner's findings, it also fails to recognize a 35-year marriage 


relationship between the parties, two children from the marriage 


ane: Sour prenernnrerens This long ‘Standing typical marital rela- 


corre ete > Orem eye rte ~~ eee 


\ 


in about 1919. However, there are no documents in the record, to 


‘was such a marriage, whether valid or invalid, in light of the 
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- tionshi, surely entitles the Claimant to a presumption of marriage. 


As there is no real evidence to disprove such marriage, the finding 


of the examiner should be reversed. ‘ | 


All the evidence produced at the hearing on the above date 
was testimony which proved marriage and that the parties were living 
together. There was no testimony produced to the contrary at this 
hearing. | na 
As to Number 2 of the Specific Findings, the hearing 


examiner states that the wage earner entered into a binding prior 


marriage agreement with one, Celia, whose last name is not given, 


the knowledge of the Claimant, that were ever offered as proof of 
this alleged first marriage. If such records do exist, then 
Claimant should have been offered an opportunity to inspect then. a 


Claimant also has difficulty accepting that there ever 


fact that the alleged wife was never identified by hey last name. a 


~e 


The best evidence rule should require the hearing examiner to 


produce the marriage certificate or agreement to support his 


contention that a binding marriage existed. This Claimant was 


not given an oppurtunity to submit any evidence contrary to this 


. 
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If the only basis for this finding appears to be a 
cryptic hearsay statement by the wag ne this would not be 
sufficient in a court of law and, certainly, not sufficient to 
bind the Clement in a matter so wteaniu ieportant as social 
° security. 

: Firstly, the Claimant did not have an opportunity to 
cd cross-examine this wage earner. Secondly, the wage earner is not ! 
qualified to make a legal judgment as to whether any marriage | 
‘ agreement he may have made is legally binding. | 
: Therefore, Finding Number 2 supporting a previous 
@ marriage between the wage earnex and a third party is not based 
on sufficient proof nor on adversary proceedings and is, therefore, 
Hee invalid. i | 
= ; 7 Siceiis) Il. 


ba a With respect to Fi...agraph 3 of the Findings of Fact, the 


‘ . 
\ 


: hearing examiner states that "in about 1933 Max Rosenberg secured 
p a ‘mail order' divorce from Celia in Mexico. At that time, both 


| 
Celia and Max Rosenberg were domiciled in and residents of the 


State of New York and neither Celia nor Max Rosenberg established 
residence in Mexico for the purpose of the divorce." (Emphasis 


ours). 
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Assuming for the purpose of argument that there was a 
marriage, no real evidence exists to prove hin dennis was a mail 
order divorce. As the wage earner is not a lawyer, he is not une 
qualified to charestoutes the legality of the divorce proceeding. 
Claimant was not given any opportunity to cross-examine the wage 
earner as to his cryptic statements of what actions he took 30 
years ago. The hearing examiner is not even definite as to the 
date of this alleged divorce. Nor is the alleged wife, Celia, 
examined to substantiate whether she did in fact go to Mexico. 

Itl. 

Claimant disputes the finding of Paragraph 7 of the 
hearing examiner, which states that "Under the laws of New York 
_ the sane Matiniini Max Rosenberg ond the applicant on October 26, 

1935 did not make them man and wife." 
| As there was insufficient evidence to support the finding 
that previous marriage existed, the e was no obstacle to the crea- 
tion of the marital bond between wage earner and Claimant. 
i eee 
A major contention of the canine examiner, -tased upon 


the belief that the Claimant's marriage was void, is that the 


parties " ‘were not living in the same household’ within the meaning. 


| Pase -5- | ‘ 10 


of Section 216(h)(1)(B) at the time the applicant filed her appli- 
cation for wife insurance benefits." | 


Claimant disagrees with this finding and in BATE 


‘points to Section 404.1112 (b) (2) (3) of the Regulations of the 


Secretary of Health, Education and Welfare, 20 C.F.R.: 

"The absence of one spouse from the place of abode in 
which both had customarily lived as husband and wife shall be 
osinanuiia temporary if the period of absence from their place 
of abode did not exceed six months and neither spouse was outside 
the United States and the absence was due to confinement in a 
curative institution." | 

The parties have lived together as husband and wife for 
35 aneles: After is eesend coronary attack in October, i966, the 
wage earner was ordered by his doctor to stop work and go away and 
relax. The wage earner's finances did not permit him to go away 
to a rest home, However, he was provided with a quiet place to 
stay by his sister. 

Section 404.1112 (b) (2) makes the exception that the 


absence of one spouse from the marital place of abode should be 


considered temporary when, as in this situation be fore us, the 


__period of absence is due to continement in a uursing howe or 


other curative institution. 

The wage earner was so confined in this case. “Although 
che was being taken eee of at his sister's home, this was, in 
actuality, a poor mar * curative institution. Therefore, Claimant 
comes within the exception. .' the rule, and the spouse's absence 


is to be considereu a tempore-y one, enabling Claimant to his 


i 
| 
| 

insurance benefits. | 


Sectim 404.111.. a1se defines a temporary absence as one 


where the parties re.’s nmable expect to resume physically living 


together at some time in .. reasonably near future. As the wage 


earner has kept his vo’° ; ~° zistration and continues to pay the 


rent for his aparto ' «cZ{1L considers his apartment in 


Flushine, New York, to be ii’: hore, the only reason for his abrence 
S> > , y ve 


ia due to his doctor's advise to rest. is 
In addition, he returns to his home in Flushing, New 

York, with his wife every month. The wage ieatner's car ownership, 

widincvisier and also his driver's sugienedl aia their joint address 

in Flushing. “e owns the apartment in whichshe resides. The garage 

bill for his is fm that apartment was billed and paid by wage 

earner. Claimant does not own a car. Also, the al earner receives 


mail at that address. For the summer of 1968, just before the claim 


. 4 
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was submitted in January of 1969 for social security benefits, this 
couple lived together in their summer home in Bell Harbor, Queens, 
for four months. The wage ene obviously expects to resume physi- 
cally living together with his spouse in Flushing, New York. 

As to the time element, he expects to return as soon as 
he is feeling better. The wage earner is confident that he will 
recover in the reasonably near future. Ran ereine ee Orel 

The courts have been severely critical of narrow con- 
struction in cases interpreting such statutory requirements as 
"living together", “living with" or "living in the sace house- 
hold", or "living under the same roof". Decisions have attempted 


to reach the broad intent of the legislature from a practical and 
™~ ; . 


reasonable point of view. At the outset, the need to be physically 
. rm 


ee 


living together is eliminated. The courts look to the intent ne 


the parties as well as all the evidence rather than the one specific 


fact of living together. 

As one poetic judge so aptly observed, "The agent of his 
ehekaey in diplomatic service in foreign lands, the merchant in the 
prosecution of his business on the islands of the sea and to better 
his fortunes, and the traveler for pleasure, or in the interest of 


science in the polar regions, are each and all living with their 


Page ge 
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wifes and in their homes, in the meaning of our statute." 


In Berg v. Industrial Commission 294 NW 506, the insured, 


Peter Berg, was a heavy drinker and his wife was in very poor 
health. She found it difficult to care for her husband, and, 
in addition, was afraid that he would be hurt in an accident 
coming home from work while in a drunken condition. Sleeping 
quarters were, sien till provided for = Berg in his son's 
factory and the parties were physically separated for their 
mutual welfare and convenience. 

The separation continued until his death. Yet, the 
- Industr. commission held that she was living with her husband 
and suppc -ced this conclusion with the. indisputable fact that 
there never was a legal or actual severance of or break in the 
marital relation which continued to exist between them. On 
appeal, the State Supreme Court affirmed this finding. 

The facts in this case are similar to the Rosenberg 
matter. As Mr. Berg was provided with sleeping quarters by his 
son, Mr. Rosenberg was provided with a place to live in his 
sister's home. Also, both parties relocated due to their own 
welfare. The Court's statement that "It was never intended by 


; anyone that his going...would be permanent, and there was consi- 


“y 


“. de 


enn es 
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derable discussion between him and his wife sbout his returning 
home", is language that also could be applied to both cases. 
| The fact that Mrs. Berg seein financial matters 

with him and he helped her out with whatever she needed" are 
facts that apply to both cases as it sb ahabihtalied that Mr. 
Rosenberg has paid for the rent of his wife as well as for her 
health insurance. ) 

The Court held that the lower cout had correctly con- 
strued the meaning of the phrase “living with". | 

In Sheaffer v. Penn Dairies, Inc. 56 Az 368, 161 PA 


. 


Super 583, 1948, the court offered guidelines by which to judge 


if a couple were living with each other. 
In this case the parties frum the initial day of the 


marriage until the husband's subsequent death, never lived to- 


— 


gether under the same roof. Yet, the court held that the parties 
i] 


were in substance and in spirit living with’ each other. 


“Whether parties are ‘living with! each other is a 


question of fact, but it is to be determined, not by consulting 


only one facet of the relationship, but by inspecting the whole 


picture. And where it is found that for the convenience of the 


~ parties, or for some other moving and reasonable motive they 


AS MS el 
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dwell in separate homes without estrangement or repudiation or 
release of their legal obligations, and with constant recognition 
of the marital tie, it is no strain upon logic or credibility to | | 
find that they were ‘living with' each other. (Cite omitted). 


For in this class of cases, we look beyond the form to the sub- 


stance from outward appearances to the realities behind them. 


The court further criticized the board's erroneous 
narrow interpretation of the requirement that the parties iive 
together under the same roof by stating: 


"The board, as its findings indicates, ‘construed the 


' phrase too narrowly, and having discovered the one fact that the 


parties did not occupy the same living quarters rested its find- 


ines that they were not living together solely upon that circun- 


- stance." 


It was incorrect for the board to concentrate its 
attention upon this one fact. 
‘ad | In the Stewart Comp. v. Cristmas 79 So 2, 526, 1955, 
the cou~* voted that living together does not always mean a 
common p:i*:« of living. It "means living as husband and wife with 
voluntary <.cegnition of the relationship and no design or agree- 
ment to live apart with the chief end in view that of living apart 


free from reciprocal mental rights and duties." 
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As in the Rosenberg situation, here eer aoe warrant 
@ practical reason for the physical absence of one spouse from 
the house. The bien worked at his profession at logging camps 
but always came back home to provide all of the support money for 
his wife. 

The court points out that ‘while physically the parties 
may be separate, the parties are in spirit living together and 
tais interest to live together brings the party within the mean- 
ing of the statute. 

In Delaware County ‘Truet Co. v. General .aem al Co. 

b 4A 2, 608, the court was faced with tk question whether a 

wife had been living with her husband when in fact tue wife was 
‘Separated fren her husbend for tho 1 
because of her mental illness, 

The court ordered compensation be paid to this wife i 
finding that the character of the separation was not one that the 
statute intended. Here the parties were physically separated but 
out of necessity, brought about eka the chronic illness of 
the wife. In the Rosenberg matter, too, a separation of a much 
shorter period was involved but it was out of neceseity brought 


about solely by the illness of che husband. 
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The court states that a liberal interpretation should 
be given to the phrase "living with" her husband, and confirms 


our argument that "the question involved is largely one of in- 


y 
tention." I 


"The question does not turn upon time or distance separa- 
\ 
ting the parties, ‘but upon the nature ons character of the absence 


‘ i 
and the intention of the parties in pelatten thereto." We ek, 


! 

"If the phrase, as indicated, should receive the opposite 
interpretation, that is, that there must be a physical dwelling to- 
- gether in order to support a finding that a husband and wife were 
living together at the time of the husband's Suits — purpose of 
the enactment in many instances would be defeated, as often a wife 
may be absent :frow home for lone intervais althouch there be no 
intent to separate or change the relations or obligations created 
by the marriage contract." a | 

v. | 

Where a marriage ceremony is ied to have been performed, 
it is presumed to have been properly and legally performed. Fisher 
v. “p¢her, 250 NY 313, 165 NE 460, 61 ALR 1523; Sy Joc Lieng v. Sy 
Quis, 228 US 335, 57 L Ed 862, 33 S. Ct. 514. This adekeunttion ag 


‘to marriage is based upon the presumption of regularity of official 


acts, 
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Where persons live and cohabit as husband and wife and 

' are reputed to be such, a wincineninb tun arises that they have been a 

legally married, and this presumption, can be repelled only by 

the most cogent and satisfactory evidence. Hynes v. McDermott, 

91 NY 451; Boyd v. Boyd, 252 NY 422, 169 NE 632. This presump- 
tion is seemingly applicable to all civil cases. Morris v. 

@ Miller, 4 Burr. 2057, 98 Eng. Rep 73; Wigmore, Evidence, Section — , : 

| 2085. : ec sg 

Here, as the parties have lived together for 35 years, 


and have children and four grandchildren, there is a very strong 


re) presumption of marriage and it can only be rebutted by very strong. 
evidence to the contrary. Such evidence has not been produced in 
‘this case, 
& CONCLUSION 


The determining factor in this case is that the parties 

intended to preserve the spirit es well as the obligation of the . : 
marriage. Searching the record one does not find either a legal 

separation or an actual separation in the nature of an estrangenent. 


It would be a miscarriage of justice if Claimant were 


deprived of her social security benefits by the kind of technical 


acre nce a Te Se 
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assault and unsupported proof contained in the hearing examiner's 


finding. 


WHEREFORE, the applicant submits that she is legally 
entitled *» receive benefits under the Social Security Act. 
? 
; i 
Dated: New York, New York ’ 
October 21, 1970 
Yours, etc., 
MORRIS AARONS, ESQ. 
Attorney for Claimant 
101 Park Avenue 
New York, N.Y. 10017 
(212) 683-1700 


by: STUART BABITCH, ESQ. 


° DEPARTMENT OF 
@ : ‘HEALTH, EDUCATION, AND WELFARE 
SOCIAL SECURITY ADMINISTRATION 20 
BUREAU OF HEARINGS AND APPEALS 
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oe atom, | NOTICE OF DECISION 
PLEASE READ CAREFULLY 
| 
! ‘ i 
La 
} If you disagree, in whole or in part, with the enclosed decision of the hearing examiner, ' ‘ ~ 
& you may request the Appeals Council to review it. However, your request for review must ; 
“ ? ‘be filed within 60 days following the date shown below. | : 
Gi, Nee 
i ' ° $ 
You,. or your representative, ma\ file the request for review at the nearest office of the 
Boe Social Security Administration, er you may file the request for review with the hearing 
ee examiner, or with the Appeals Council. 
¢ Unless you file a timely request for review by the Appeals Council, you may not obtain 


a court review of your case under sections 205 (g) and .869 (b) of the Social Security Act. 


rs 


| This notice and enclosed copy of hearing 


examiner's decision mailed to the claimant gf and her attorney, 


Mr. Jerold W. Dorfman, Bode, 102 rat ieee » Room 702, New York, New York 10017, 
on ugust_197 


ere 


‘Form HA-502-3 
(6-69) 


. ‘ Ie otk Se P $i ° 
Pa eg el en ee — 


~ 
. 


oy 


DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE a 
SOCIAL SECURITY ADMINISTRATION ~ 
BUREAU OF KEARINGS AND APPEALS 


HEARING EXAMINER'S DECISION 


In the case of Claim for 

Frieda Rosenberg , Wife's Insurance Benefits 
(Claimant) 

Max Rosenberg 089-01-9395 
(Wage Earner) (Leave blank if same es above) (Social Security Account Number) 


This is @ proceeding pursuant to section 205(b) of the Social Security Act, 
h2 U.S.C. 405(b), to determine whether the applicant, Freida Rosenverg, 

4s entitled to wife's insurance benefits under section 2U2(b) of the said 
Act, 42 U.S.C. 402(b), as the wife of Max Rosenverg, insured under Social 
Security account number 089-01-9395- The only issue in dispute is whether 
Mrs. Rosenberg meets the definition of “wife,” as that word is used in 
section 202(b). : 


Section 216(h)(1)(A) of the Act provides thet a woman is the wife of an 
insured individusl, for the purpose of section 202(b), if the courts of 
the state in which the insured individual is domiciled at the time such 
applicant lites 4b ep pb deo viwes aa e Come ORF * ever annlicant and such 
insured individual were validly married at tue time such applicant files 
such application. 


The evidence in this case shows that Max Rosenberg, born on December 31, 
1898, married Celia (last name before the merriage now shown in the recor) 
in 1919. In ly33, whine & resident of 2c7 Yor City, Mr. Rosenberg secured 
a “mail order" divorce in Mexico from Celia who also resided in New York 
City at that time. Neither party personally appeared in the divorce 
proceeding. Mr. Rosenberg does not think that Celie ever remarried. 


On October 26, 1935, Mr. Rosenberg end the applicant, both residents of the 
State of New York, went to Greenwich, Connecticut, and participated in & 
marriage ceremony, believing that the ceremony joined them in marriage. 

The applicant and Mr. Rosenberg lived with each other for many years and 
have two children, #ges 33 and 25. Neither the epplicant nor Mr. Rosenberg 
has attained e divorce from the other. 


Based on the above, it 4s clear that the applicant is not the wife of Mr. 
Rosenberg under section 216(h)(1) A of the Act. The law for application is 


% 


‘ie 


_ the law of the State of New York where Mr. Rosenberg resided when the 


application for wife's insurance benefits was filed. Under New York 
law, Mr. Rosenberg's Mexican ‘nail order" divorce would be considered 
a nullity. CALDWELL v- CALDWELL, 298 N.Y. 1h6, 81 N.E. 2a 60; QUERZE 
Oy TSS WT NBs 24; VOSE v. VOSE, 280 N.Y. 719, 22 Net 
2a + 


The contrclling case in this instence is MAGNER v. HOBBY, 215 F 2a 1%. 
In it, Megner, while living in New York, had secured & Mexican mil 
order divorce and then gone through a marriege ceremony in Greenwich, 
Connecticut, with &@ new pride. Ina suit by the Greenwich, Connecticut 
pride for benefits under the Socias Security Act, pased on the theory 
that she was the wife of Magner, the court held that the first marriage 
was in full force and effect when Magner went through e marriage ceremony 
4n Greenwich and, consequently, the Greenwich, Connecticut bride was not 
Magner 's “wife” for Social Security Act purposes. ‘ 


Section 216(h)(1)(B) of the Act provides an alternative means of meeting 
the "wife" requirement of section 202(b). As pertinent to this case, 
under section 216(h)(1)(B), the evidence mst show that: (1) tue appli- 
cant in good faith went through & marriage ceremony with Mr. Rosenberg 
resulting in & purported marriage between them which, but for the legal 
jmpediment not known to the applicant at the time of such ceremony, 
would have been & valid marriage; (2) the applicant and ’ vr. Rosenberg 
were living in the same household at the time the applicarc¢ filed her 
application for wife's insurance benefits; and (3) no otuer person is 
entitled to @ penefit under section 202(b) as the wife of Mr. Rosenberg: 


The hearing exeminer is satisfied that the applicant thought on uciwous. 26, 
1935 taat the wedding ceremony she went through was in all ways valid and 
binding and che participated in the ceremony in good faith. 


Sention 404.1112 of the Regulations of the Secretary of Health, Education 
and Welfare, 20 Corsi. toh. 1122, reeds: 


ods hol.1112 "Living in the Seme Household." 


(a) Defined. A husband and wife were 
"living in the same household" if they 
customarily lived together as husband and 
wife in the sanc place of abode. Tne temporery 
absence of one spouse from such place of abode 
aoes not preclude & finding that they were 
"living in the same household." 


(>) Temporary Absence. The absence of 
one spouse from the place of abode in which 


* 
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both had customarily lived as husband and 
wife shall, in the absence of evidence to the 
contrary, be considered temporary: 


\ 
(1) If such absence was due to 


‘ service iu the Armed Forces of the United 
it 


States; or 


(2) % the period di iets from 
their place of abode did not exceed 6 months, 
and neither spouse was outside the United 
States, and the absence was due to business 
or employment reasons, or because of confine- 
ment in & penal institution or in a hospital, 
nursing home, or other curative institution; 
or 


(3) In any «ther case, if the 
evidence establishes t despite such 
absence they nevertheless reasonably expected 
to resume physically living together at some 
time in the reasonably near future. 


Where the deu n of one of the parties occurred 
while away from their place of abode for treat- 
ment or care of an illness or injury (e.g., in 
@ hospitel), the fact that the deeth was fore- 
seen as roesitte se seslesls..cscs aot tm cua 

of itself preclude a finding that the parties 
were living in the same household at the time of 


death. 


(c) Absences other than Temporary. In 
situations other than those descrited in paragraph 
(b) of this section, the absence shall not be 
considered temporary, and the parties may not be 
found to be living in the same household. A 
finding of temporary absence would not be justified 
where one of the parties was committed to a penal 
institution for life or for a period exceeding the 
reasonable life expectancy of either, or vas under 
@ sentence of death; or where the parties had ceased 
to live in the same place of abode because of marital 
difficulties and had not resused living together before 
death, * * * * 


NO 
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D> The evidence shows that Mr. Rosenberg maintained his voting residence 
i at the residence of the applicant and gave that address on his car 
| registration. He has always supported the app.icant and comes to see 
her from time to time. However, the languege of the statute requires 
| a finding that they were living in the same household when the applicant 
filed her application. They were not. Mr. Rosenberg was living with 
his sister in Spring Valley, New York, and intended to continue to live 
with her indefinitely into the future. ‘ 


The applicant would not be entitled to the benefits of section 202(b) if 
\ another individual is or has been entitled to benefits under that scction 
as the wife of Mr. Rosenberg. As we have seen, Mr. Rosenberg may heve 
a a “wife” other than the applicant. However, in order to establish ; 
a entitlement one mst, among other things, file an application for such ¢ 
& Co % benefits. No one else has ever filed such application so far as the 
* record extends and thus this standard of section 216(h)(1)(B) would not 
militate against favorable action on an application by this applicant. 


In sum, the applicant meets all “ne requirements of section 216(h)(1)(R) 

of the Act except that she was ‘ot living with Mr. Rosenberg when her 
application was filed. By way of dicta, it appears to the hearing examiner 
that this objection could be overcome by the resumption of their living 
together and the filing of a new application. However, she is not entitled 
to the benefits of section 202(b) of the Act based on the application before 
the hearing examiner. 


ee ee ee 


FINDINGS AS TO THE FACTS AND CONCLUSIONS 


' teak The hearing examiner has carefully considered the entire record in this car: 


end, hand An tha ewes Aa ranan cf tha awrtthiea eviaonce, wnleoe +hea 
o cose Seo weow oo we oases => wes Co wees Stawescee = cerceee wee 


| > following specific findings: 
t + 


1. Max Rosenberg, Social Security Account No. 089-01-9395, 
is entitled to old-age insurance benefits under the 
4 Social Security Act. 


2. Max Rosenberg entered into a binding marriage sgree- 
ment with one Celie (last name now chown in the record) 
“e in about 1919. 


3. In about 1933, Max Rosenberg secured a "mail order" 
divorce from Celia in Mexico. «at that time, both Celia 
and Max Rosenberg were domiciled in and residents of 
tthe State of New York and neither Celia nor Max 
Rosenberg established residence in Mexico for the 
purpose of the divorce. 
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Max Rosenberg went through & marriage ceremony 
with the claimant on October 26, 1935, in 


. Greenwich, Connecticut, at which time both Max 


Rosenberg and the applicant were residents of 
New York State. 


On January 8, 1969, the epplicent filed 
application for wife's insurance benefits under 
section 202(b) of the Social Security Act, as 
the wife of Max Rusenocrg. 


The law for application in determining the family 
status of the applicant and Max Rosenberg for the 
purpose of section 216(h)(1)(A) of the Social 

Security Act is the law of the State of New York. 


Under the laws of New York, the ceremony between 
Max Rosenberg and the applicant on October 26, 1935, 
did not make them man and wife. 


Under the laws of New Yo.:k, the applicant would not 
have the same status with respect to the taking of 
intestate personal property of Max Rosenberg as @ 
wife of the said “fax Rosenberg. 


When the epplicant went through a marriage ceremony 


with Max Rosenberg on Cctober 26, 1935, she did 


s0 in good faith and in the beliet his previous 
marriage had been dissolved by a valid divorce. 


Max Rosenberg and the avplicrnt were not "living 

in the same household" within the meaning of section 
216(h)(1)(B) at the time the applicant filed her 
application for wife's insurance benefits. 


The record fails to establish thet enother rerson 
is or has been entitled to benefits under section 
216(h)(1)(B) of the Sociel Security Act as the wife 
of Max Rosenberg. 
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DECISION 


It is the decision of th 
entitled to wife's ins 
Security Act, 


e hearing examiner that the avplicant is no* 


under section 202(b) of the Social 
of January 8, 1969, 


urance benefits 
based on her application 


Charles A. Smith | 
Hesring Examiner | 


sas Bureau of Hearings and Appeals, SSA 
La nsouall + O. Box 61529 
iy té Houston, Texas 77061 
& - Date: 2h August 1970 
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P. 0. Bon 63529 
Houston, Texas 77061 


July 23, 1970 


Mr. Stuart Babitch 
Morris Asrons Law Offices ; 

101 Park Avenue ‘ 
Rew York, New York 10017 : | 
Re: Frieda Rosenberg 


A/N 039-01-9395 


~- 


Dear Mr. Babitch: 


pees Due to the absence of Mr. Smith, I om taking the liberty of 
replying to your tuquiry concerning the cease of Mra. Losenberg. } 


Mr. Saith has been out of the office for an extended period of 
time, but he fo expected to return next week end we anticipate 
e decision will te issued on this mstter within the next tro to 


three weeks. ; 
We regret very mich any inconvenience to the claimant. 
Sincerely yours, 


Agnes GC. Huskins 
Hearing Assistant 


LAW OFFICES OF 


@ MORRIS AARONS 28 


101 PARK AVENUE, NEW YORK,N. Y. 10017 


f&.2) MU 33-1700 


STUART N. BABITCH July y > 1970 


Department of Health, 
Education & Welfare 
Bureau of Hearings & Appeals 
P. O. Box 61529 
2515 Federal Office Building 
& 515 Rush Avenue 7 
Houston, Tezas 77061 : ; 


C3 Att; Mr. Charles Smith i 
Hearing Officer : 
: Frieda Rosenberg 
S.S. # 089-01-9395° 


* 


Dear Mr. Smith: 

Q We hope that you have received our memorandum sent 
June 16, 1970. To date, our client has not been ccntacted as 
to the result of her case. 


Please inform us as to approximately when a decision : 
& will be made so we may pas> the information on to our client. 


Very truly yours, - 


MORRIS AARONS “son 


By stl He fit 


SB:if ' Stuart Babitch 


| 


LAW OFFICES OF i 
MORRIS AARONS 23 

101 PARK AVENUE, NEW YORK, N. Y. 10017 : ( 

on | 


PTVART N. BABITCH (212) MU 33-1700 


June 16, 1970 
HT 


Department of Health, 
Education & Welfare ; H 

Bureau of Hearings & Appeals | H 

P. 0. Box 61529 

2515 Federal Office Building 

-515 Rush Avenue ; 

Houston, Texas 77061 


; Att: Mr. Charles Smith 
Hearing Officer 
: Frieda Rosenberg 
S.S. # 089-01-9395 
Dear Mr. Smith: * 
Cou Ghihrt No AF) 


Enclosed herewiti:i is the Memorandum of Law 
in the above mentioned maiter 


Very truly yours, 


MORRIS hia 98 


SB:if By: “lou | Palle 


Enc. stuart Babitch 


- 
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7 r % * OEPARTMENT OF i 
2 HEALTH, EDUCATION, AND WELFARE - 
j SOCIAL SECURITY ADMINISTRATION 


{ ~~~ 
' 
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NOTICE 5° ATTORNEY OF APPOi.. TMENT AS REPRESENTATIVE 


I have been appointed by Frieda Rosenberg 


to act as (his) (her) representative with respect to (his) (her) claim under the Social Security Act 


based on the earnings record of__.:. MAX. Rosenberg doe emzesee 0892019395... 
| 


(Wage Earner or Self- Employed Individual) “(Social Security Account Number) 


i -~—— —_6ene+ oo Se ee woes oo 


I am authorized to obtain from the Administration information concerning this claim; and it 
is understood that any notice or request sent to me shall have the same force and effect as if sem 
to the above claimant. 


I am in good standing in the courts in which I have been admitted to practice law. 


hk aX 


C " é 
i Ko, 
; 
é MARAE... fe | oon 
Lhe... of Attorney) 
* Morris Arrons 
ececcesoccccescossocsecs kage Sarg nenenge 9 ala am Reg 
PO 2 ., SOI ee OE 
’ (Address) 
Re New York, New York DOOM assesses 
~- 2120... SSE: Sy DIRS Sag ae a CEE LRN 
‘ (Telephone Number) 
; on” 
' (SEE REVERSE SIDE FOR REGULATIONS AS TO FEES OF ATTORNEY FOR SERVICES TO A PARTY 
& AND INFORIAATION ON CONFLICT CF INTEREST) 
: rorm HA-512.1 
j (4-68) 
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LAW OFFICES OF 
a MORRIS AARONS 


; 101 PARK AVENUE, NEW YORK,N. Y. 1OO!7 31 


(212) MU 3-1700 


SJEROLO W. CORFMAN 
STVART BABITCH 


May 26, 1970 


Mr. Charles A. Smith 
Hearing Examiner 
Bureau of Hearings & Appeals © 
Room 404 
Chamber of Coswerce Bldg. 
89-31 16lst Street 

Jamaica, New York 11432 


Re: S.S. #089-01-9295 
Frieda Rosenberg 


Dear Mr. Smith: 


: a) This £3 to confirm cur telephone conversation of 
yesterday in which we agreed to reschedule the 


hearing for Frieda Rosenberg to Tuesday, June 2, 
at 19:30 4M, 


Sincerely yours, 


pk. MORRIS AARONS 


/ 
"1 BY: stunt Relctar 


SB:if ; Stuart Babitch 


663.1700 


LAW OFFICES OF | 
MorrRIS AARONS 


10) Parx Avexus 


StTvarTt Banitca Kew Youn, N. ¥. 10017 


A ae - 


_ heuring will be held by tne undersigned, a Hearing Examiner of the Bureau of Heorings and Appeols, 
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DEPARTMENT OF HEALTH, EDUCATION, AND WEL FARE : ‘ 
SOCIAL SECURITY AOMINISTRATION “hag U 
FNREAU OF HEARINGS AND APPEALS in . r ‘ 32 
NOTICE OF HEARING 
In the case of : Claim for 
__Wifa's Insuran.e Benefits 
(Cleiment) . 
____s Mae Rosenberg - 08 9-01- 
(Wage Eorner) (Sociol Security Account Number) 


TO: Mrs. Fricda Rosenberg 
65-91 162 Street 
Flushing, New York 11365 


Pursuont to your written request and the provisions of Sections 205(b) and 1869(b) of the Social Security Act, o 


Po a lee day of _May 1970 —__ ot 2230 pm. o'clock in Room es 


Chamber of Commer-e ____ Building, _____ 8 9=3___161 Street — , _—__——Jenaica_—_—, 
(Number and Street) ; (City) 
| __ ew Fou: i 
(Stote) 


The general issues to be determined are whether_you_are_entitied. to_wife's insurance benefits — 


_under_ the provisions of the Social Security Act. —  ——————— 


the specitic issues on which tindings will be made and conciusions will be reaches are —wnetoer_you- arc——__—— 


ee ene nninaniamaniaiit CAO 
READ THE OTHER SIDE OF THIS NOTICE FOR IMPORTANT INFORMATION REGARDING HEARING 
REMARKS: ; 


IMPORTANT -- Please sign and return at once the enclosed postal card notifying me whether you will be present 
___at the above time and ploce. No postage is required on this card. 


Hearing tueniner Mail Address 
Charles A. Smith Bureau of Hearings and Appeals 


Dote Telephone number Room 404 Chamber of Commerce Bldg. 
___May 46, 1970 657-8700 


89-31 161 Street, Jamaica, NY_ OE 
ce: Representative (Name and Address) 


___Jerold W. Dorfman, Esq., Room | 703, 101 Park Avenue, NY, NY oe ROO 
District Office (Address) 


136-59 37 Avenue, Flushing, New York 11354 


I inca Dn Din teen 


ronm HA.5070 HEARING FILE (Over) . 


cs IMPORTANT 'NFORMATION 


Appearance at Hearing 


The date ond time of this hearing heve been set aside especially for you. Your failure to appear without good reason 
may cause dismisso! of your Request for Hearing. Even though there is good reason, ony postponement will delay 
disposition of your case. If an emergency arises preventing your appecrance after you wail the postal card stating 
thot you will be present, notify the Hecring Examiner promptly ond give your reasons. Also, a. se the Hearing 
Exominer of the earliest date after which he can reschedule your case for hearing. ; 


Conduct of Hearing a eo se OPT 
The law places on you the burden of submitting evidence to support your claim. Bring to the hearing all evidence 
not alreody presented in your case. 4 / 


. * sa 


You will hove an opportunity to exomine the documentory evidence on the dcy of the hearing. If you wish to exomine 
it before the day of the hearing you may do so at the Hearing Examiner's office. : ‘ ii 


At the hea..ng the Hearing Examiner will inquire fully into the matters at issue. You moy present evidence either in 
the form of written documents or the testimony of witnesses, or both. Your testimony ond that of any witnesses wil! 
be under ooth or affirmation, and o verbctim record of the proceedings will be made. You may suggest findings of 
fact or conclusions of law and present arguments orally or in writing. ; } 


"Representation 
While it is not required, you may be represented at the hearing by an otforney or other qualified person of your choice, 

if you desire as. istance in presenting your case. Any fee which your representative wishes to charge for his serv- 
ices in your case must be opproved by the Bureau of Hearings and Appeals. Your representative must petition for 

fee cpproval at the conclusion of his services, and furnish vou with a copy of his petition. : 
if you ore found entitled to benefits ond your representative is an attorney, 25 percent of your b--k benefits wil! 
nornaliy be withheld for payment to your attorney upon approval of his fee. If the approved fee is less than th- 

25 percent we withheld, we will poy the difference directly to you. If the approved fee is more *’ an 25 percey. e . 
poyment of the difference is a matter to be settled between yor and your attorney. 


if your representative is not an attorney, none of your penetits wili De withheid; and payment of tne ree wnicn is 
approved is a matter to be settled between you and him. i 


- « . ' 


If you have cny other questions, your local Sociol Security office will be glad to help you. 
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“ 
BUREAU OF HEAMINGS AND APPEALS REQUEST FOR HEARING ay 
“2% “fiers : . a Lie Ries ae te ; 
+ Toke or mail original and all copies to the District Office, Social Security Administration 
Se ei Baa her i RRS ees sw Se 
CLAIMANT'S NAME CLAIM FOR ' 
Frieda Rosenberg (_] Entitlement to Disability Benefits (97) | 
WAGE EARNER’S NAME [_] Continuance of Disability Benefits (98) 


___Max Rosenberg 
SOCIAL SECURITY ACCOUNT NUMBER 


9 


a =o the determination 


K] Other Wife's Insurance Benefits 


\ (Specify type claim) 
le on the above claim and request a hearing before a hearing examiner of the Bureau of 


Usage ed opens, My serene fr opeomed omy am. tha wife_of the wage earner, our _ 
marriage is valid; we do reside together ¢ as \. sband and wife. 


— caren al atl caer sialyl 
“Sy - Check one of the following: Check ONLY ONE of the statements below. | 
._] I have additional evidence to submit. [x] | wish to oppear in person before the 
(Attach such evidence to this form or hearing examiner. 
forward to the District Office 
‘within 10 days) (-) | waive my cight to appear and give 


evidence, and hereby request a decision 
on the evidence before the hearing examiner. 


[_} | hove no additional evidence to submit 


Signed by: (Either the claimant or representative $ ould sign- Eriter addresses for both. If claimont’s representative is not an ‘3 
Bliomey, complete Form HA-512) 


SIGNATURE OR Wz ° LAIMANT’S REPRESENTATIVE | CLAIMANT'S SIGNATURE 


_ ae Severe wy ; pia 
A td : : : : eS es 
<< ee ADDRESS 
61 Park Avenue (Robm 702) 65-91 162nd Street ~~) ue ae : 
TITY, STATE, AND ZIP CODE CITY, STATE, AND ZIP COOE 


-~_aacn 


fiusiuing, new LOLK 11909 
TELEPHONE NUMBER 


591-1135 


pew dusn 
TELEPHONE NUMBER 


683-1700 


Cleimont should not fill in below this line 


Is this request filed within 6 months of the reconsideration determioction? E&£) Yes [_] No 
If “No” is checked: (1) attach claimont’s explanation for delay, (2) attach ony pertinent letter, material, or information in the 
District Ofiice. 


Fran ah hie 
. ACKNOWLEDGMENT OF REQUEST FOR pees U, 
Your reques ior a hearing was filed on Mt Be on? dh Re) 


The hearing examiner wil! notify you of the time and place of the hearing at least 10 days prior to the date which 
will be set for the hearing, . 
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(The following is a transcript of the hearing held before Charles A. 
Smith, a Hearing Examiner of the Bureau of Hearings and Appeals » Scctal 
Security Administration » Department of Health » Education, and Welfere » on 
June 2, 1970, at Jamaica, New York, in the case of Frieda Rosenterg, clein- 
ant, based on the earnings record of Max Rosenberg, wage earner, social 
security account number 089-01-9395. The claimant » Frieda Rosenberg, ep- 
peéred in person and was represented by her attorney, Morris Aarons, Esq.) 

(The hearing commenced et 10:40 &.m., On June 2, 1970. ) 

OPENING STATEMENT BY HEARING EXAMINER: 

We are ready to proceed with the hearing in the matter cf Frieda 
Rosenberg, a claimant for wife's insurance benefits » based on the earnings oe 
record of Max Rosenberg, social security account number 089-01-9395. Toe 
record shows that application was meae for benefits and there was e denial, 
She requested reconsideration and on October 14, 19€9 a reconsideration 
determination was issued. It noted that Mrs. Rosenberg filed her applica- 
tion for wife's insurance benefits on January 8, 1969. The concluding 
paragraph of the reconsideration determination reads; "New York State 9 
the place of the wage-earner's domicile would not recognize the velidity 
of the wage-earner's divorce from his firgt ewifa, ms. 2 Vee ats ta es 
the s.Je-earner or his fi. St wife were domiciliaries of Mexico ut the tire 
the divorce was © ‘ained. Since the divorce is not recojnized ty ilew Yorx, 
Mr. Rosenberg could not have entered into a velte MRrrsses with thse clatue 
ant. However, the claimant could still qualify for wife's insurance bene- 
f5%"> | .er Section 216(h)(1)(B) of the Act if it can be established thet 
she was living with the inganemiiia The evidence submitted end the stete- 
ments of Mr. Rosenberg indicate that the Separation was not a temporary one 
and that ill health of the wasge-earner was not the only reason for the 


Separation. The separation was due to a generally inharmonious relationship 
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between the claimant and her husband. Mrs. Rosenberg was not living with 


her husband at the time she filed her application for wife's insurance 
benefits and thus cannot qualify as the wife of the wage-earner within 
the meaning of Section 216(h)(2.)(B) of the Social Security Act. Upon 
reconsidereticn, therefore, the determination is affirmed." 

Now, Counselor, when the matter comes before the Hearing Examiner 
the issue is wide open. That is to cay -i: the reasons for the denial as 
set forth in the reconsideration determination are sound then, of course, 
the reconsideration determination would be concurred in by the Hearing 
Examiner or if there was some other reason why the claimant was not 
entitled to wife's insurance benefits as shown by the evidence, well 
then, of course, you woul Kot Le entitled to the benefits. Now, the 

3on for my Yeading the last paragraph of the reconsideration de- 


termination was to point out the position of the administrative person- 
nel in the Social: Security AArinictmntt oa thet be--- Consdiccace this 
case in the past. I thought that a good way to proceed would be to 
read this paragraph and then ask counselor what his position is. Then 
amonye Is that acceptabie, 

Counselor? 

ATTORVEY: Yes. . 

HEARING EXA‘iINER: In other words, you want me to proceed with my 
discussio: of th.i, decision. Actually, what I think ie atedicne you 
know, in litigatien there is one side that contends one thing and there 


is another side thet contends the other thing. What I was attempting 


Ree 0.7 een 


a 


ot dene ae eo aarv cme atine te dnd saicmubiecalemenditnend eens tute 
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to do is this--to say now that the contention of the people in the Social 
Security Administration is as set forth in'the paragraph that I read. 
Now, the burden is on the claimant -and 80 wiat I would like the claimant 
to do is to present, if he would, his theory of this case and then to 
get evidence in support of his theory. 

ATTORNEY: It's my impression that there are two things involved 
here: one, a valid marriage and if there was an impediment to the | 
marriage, were they living together when Mrs. Rosenberg made application 
for the benefits. I'll address myself first to the question of valia | 
marriage. Now, Mrs. Rosenberg married Max Rosenberg-- | 

HEARING EXAMINER: I'm beginning to wonder, Counselor, maybe I 
started this off on the wrong trip, because if it recites what the 
evidence is, we might just as well present it in the form of evidence. 

If you intend to use her, the witness, to establish that, just swear 
her in. I think what I'm soing to say, much of it is conceded. It's a 
question of application of the law to the situation. There may be some 
information I'm going to bring in. 

ATTORNEY: I will ask one or two questions. Does she have to be 
sworn in or anything? 

HEARING EXAMINER: I might say this, Counselor--yes. It seems to 
me an important question of law involved or at least presented in the 
paragraph that I read and that is, whether or not the separation was a 
temporary one for an indefinite period. Now, it seems to me that in view 
of the fact that there is this question of law, Counselor might want to 


submit a brief as to the law. In other words, if you form a theory what 


your case is and then submit a brief in support of your position, I think 


nd 


i 
! 
; 
t 
i 


Ye 
it might be helpful. Incidentally, this proceeding is @ proceeding 
under the Administrative Procedure Act. It is very similar to the 
procedure in a federal judicial court except that hearsay evidence is 
accepted in these Proceedings. I think maybe what we ought tc do is 
swear Mrs, Rosenberg in and then you establish the facts as you desire 


to show on the record. 


Mrs. Rosenberg, will you stand up, please, and raise your right bend. | 


The claiment, FRIEDA ROSENBERG, having been first duly sworn, testi- 


fied as follows: 

EXAMINATION BY ATTORNEY: 

Mrs. Rosenberg, you and Max Rosenberg were married when? 

1935. 

Do you remember the month? 

October 26, 

i as have a certificate showing that marriage? 

coe 

I'd like to mark this as an exhibit. I think there is one 
exhibit in the file. 

NZARLIG SAAMINZA: Counselor, Exhibit No. 6 is a photostat of the 
Paper that Counsel has presented. 

? ATTORNEY: Yes, so that is. 

HEARING EXAMINER: It is Exhibit 6 in the file and this marriage 
certificate presented by Mrs. Rosenberg is a certificate of marriage, 
& copy of which is in the file marked Exhibit 6. 

BY ATTORNEY: 


Q Now, where were you married, Mrs. Rosenberg? 


\\ be. 


© 


A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 


Q 
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Geenwich, Connecticut. 

Who were you married before? 

A justice of the peace. 

A justice of the peace? 

Yese , 3 
Were jou divorced before? | 
Yes. 

And when were you divorced? 

About three years before. 

Before your marriage? 

Yes. 

Now, was Max Rosenberg, to your knowledge, divorced before? 
Yes. 

About two years before? 

Right.. 


Did you both, when you went to the justice of the peace in 


Connecticut, have your divorce papers with you? 


A 


> © r © FF & FF & 


Yes, we did. 

Max had his and you had yours? 

Right. 

And did you show it to the justice of the peace? 
Yes. | 

Did he look at the papers? 

Yes. 


Did he fill out any kind of a certificate? 


A forn. 


42 


A form? 
Yes. 

Did you say you were divorced from him? 
Yes. ‘ 
Did Max say he had been divorced to him? 


1 


Yes. 
And after that, he performed the ceremony? | : 
‘A Right. 3 , | 


And he married you? | 


> © FF 8&8 FP & FPF & PF © 


Right. 


Q And he gave you that certificate that you presented here this 
morning, a copy of which, for the record, is enclosed in tne record as 
Exhibit 6. Now, did yuu live together with Max since then? 

A Yes. 

q Where did you live witn him? 

A We lived in the Bronx and we lived in Queens and we had a house 
in Rockaway and we lived there too. | 


/ 
Q Do you have any children from wei seunrtboet 

Two, two children--a daughter end al son and two grandchildren. 
How old is your daughter, how old ib your son? 

My daughter was 33,June the 16th. | 

Ana your son? | 


25, April 13th. 


oa > &2 > & PY 


And your daughter has two children from her marriage? 


Pa a oe 
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Yes, two boys. 
And they're both married? 
My grandsons? 
No, I meant your daughter and your son?’ - 
Are both riarried, right. 
Do either one of them live' with you? 


No. 


Now, have you always lived together with your husband? _ 


Yes. 
Has he always supporter you? 


Yes. 


No. 
Does he still Support you? 


Yes. 


Do you have a co-eperative apartment in Queens right now? 


Yes. 

And who owns the apartment? 

It's on his name but automatically-- 
It's on his name, on Max's name? 
Yes. ? 

And what's the address? 


A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q Did you ever work? 
A 
Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 65-91 162na Street, Flushing. 
Q 


And how long have you been living there? 


hy 
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a A We're living there 16 years tut not in this apartment. I 


had another apartment, 5 rooms, when my mother--rather father and mother 


and aunt lived with me. They both died and when Max got his first heart 
attack, he got enother heart attack, we got another apartment on the 
ground floor. 

Q A smaller one? 


Yes. 


How long ago was that? 

3 years. | 

19667 ; ; 
Yes. 

And you've been living there ever since? 


Yes. 


2 > © > © > © > 


Did you also have a home end were you and Max in Rockaway? 


vee 


Nai we x) Cave ened a dE dar cee Siete tedineeed 


A Yes. . : 


And that home was a private house with rooms that you could 


yy 
y 


r 
ef 


rent out? 
Rent out for the sumer. 


Did you live there with Max during the summer? 


Yes. 


About 4 years, in 1964. 


A 
Q 
A 
Q When did you buy that house? About when? 
A 
Q@ = 1964? 

A 


2 ay = ‘ Be mk gtr eae 
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And when did you live in that house since 1964? ; 


Q 
A We used to go out there in April and stay there until October. 
Q 


Both you and Max? 


‘A Yee, we lived in the house and ready to rent it out for the 


‘| 
Q Did you live there together? | 
Yes. 
td yon have your own apartment? 


Yes. 


OC 


Did you live there in '65--1965? 
Yes e . 


Did you live there in 1966? 


eer me ND 


Yes. 
1967, 19682 
_ Yes. 
And Max wes there with you all the time? 
Yes, all the time. | 
The entire summer? ‘ 
The entire sumer. 
And then there was a fire in the hotise in October of '687 
Right. fee 
So that you could never move back there again? 
Right. 


So that in 1969 you did not live there? 
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No. 


| 
i 
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=(20°* 
Q Now, after you returned fron the house in 1968, did Max care 
back to live with you in the apartment? 
A Yes, yes. 
Did Max, after he had a heart attack, did he stop working? 
After the second heart attack. 


The second one was '66? 


> © FPF 


Yes. 
Q ° Did he thereafter, at times, go to live with his sister in 


Spring Valley? 


A Yes. He went up there to relax. 


Q 


Was that a permanent change? 


A No. He came back and forth and-he said he was more relaxed 
up there than in the city, so he came and went. Every week, he'd come 


in or I'd go up there and that's the way it went on. He felt a little 


Q are you two separated now? 


fe: A No. 

You're together as husband and wife? 
Yes. 

Does he support the house? 

Yes. 

Does he pay the rent? 


Yes. 
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Does he vote from your address? 


Fm 


wae 
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oe 3) 3 
A Yes. - 
Q His license on the ownership of the car is your address? 
A Yes. 
Q Was your grandson bar mitzvahed? 
A Yes. 
Q Did you go together with Max to the bar mitzveh? 
A Yes. 
Q = And gave him a watch? 
A Yes. | 
Q Was he horie before you went to the bar mitzvah? 
A Yes. 
Q Did you go to tins bar mitzvah with him? 
A Yes. 
Q Does he still come home? 
A Yer, | 
Q How often would you say he comes home to the house? 
A Whenever he feels well enough to drive in or he calls me 


every other day end he cores in, stevs ea Gay c= tye. T ussé te so 
up there. Now I can't; I have trouble with my legs; I have sciatica, 
I can't travel up there. 

Q Isn't it true that since he hea his heart attack that he is 
very seriously worried about his life? 

A Right. 

Q And very nervous ebout it? 


A Yes. 


PE ee eae 


; 
t 
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Q 
children? 


A 
Q 


Did he come beck to see you when he returned from Florida? 


4g | 
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And excitable? 

Yes, very excitable, and he doesn't know what to do with himself. 
Does he keep moving around? \ 

Always on the go. ‘i 

Has he been to Florida this i al in fact? ' 


’ 
Yes. 


Yes, and even before he went. 
Did you together to your children's home to se> the grand- 
Drive to my daughter every week or every other week. 


Is there any question about you seperating from him or he 


seperating from you? 


A 


n 


A 


together. 


n" 
~~ 


A 


I: don't know where they got that statement. 


a ee ee ee ee ee ee wen ee woh ete 14M 
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Yes. In fact, his niece had a bas mitzvah and we were there 
It was before my daughter. i 


| | 2 om _® 


De2os Geen thes mhan® temnmes Shad comes Pps poe = 
we a me ome Ht wee yw Re SN emte ME tte Oe 


And he's very upset about it. He douldn't even come in--come 


down. I said, “Well, don't drive down." He 'says he doesn't understand 


what this 


Q 


is all about. 


Oh, yes, I think there's something in the record there that 


shows in January of 1969--I think it's Exhibit 13, I saw that--it shows 


that--do you have Exhibit 187 Maybe I've got the wrong one. Let me see. 


2 ome : 
Exhibit--yes, here it is, Exhibit 15 which shows that a receipt frou the 
Second Housing Company, dated March 1969, for rent due in adverce of $70.00 


{ 
“ 
{ and garage of $12.00. Now, Mrs. Rosenberg, Max owns the car, right? 
? 
} 
! 
{ 


A Right. 
Q Tey have a garage in the house? 
A Right. ' 
Q And they charge separately for the garage? 
4 A Yes. ° 
ATTORNEY: I call your attention, Your Honor's attention to that . 


j receipt in January showing that he paid garage for his cer for the morth 
: of January and it was paid in March of 1969. Now, I think the eppliceticn 
was filed at ebout or certainly prior to March 1969. 
9 HEARING EXAMINER: The application was filed on January 8, 1969. 
This is with regard to Exhibit No. l. 
ATTCRcy: So that at the time the application was filed, the evi- 

@ : dence shows that the car was garased in the building and paid for tae 
a garage in the building for the month of January 1969 and it was paid in 
} March of 1969. I think thet was produced by Mr. Rosenberg. 
BY ATTORYEY: 


Q When did you become 62, Mrs. Rosenberg? 


A April 7th. 

Q 19697 

A Right. 

Q May I see that registration you have, please? (To Hearing 


Examiner) I show you this registration. (To claimant) Did you get 


- 


| 


~. th - o1 


that from the Motor Vehicles Bureau? 


A Yes. 

Q When did you get that? 

A Right after he got the car. 
Qq When did he get the car? 

A September or October. 

Q@ 19697 

A 1969, yes. 

Q 


That shows his registration on the ownership of that car at 
your address in Flushing? 
A Yes. 


Q@ It was a secondhand car but for him it was new? He had bought 


it then? 
A Right. 
ATTORI=Y: I'd like tc have that marked into evidence, please. 


HEARING EXAMINER: The paper to which Counselor has been making 
reference h. ‘veen identified es Exhibit No. 23 and Exhibit No. 23 is 
accepted into evidence. 

ATTORNEY: I'd like to address myself to the question of the validity 
of the marriage. I don't know what the examiner or the reviewer based 
his decision of invalidity of the marriage on. I'm looking through the 
record and there is no evidence whatsoever in there to substantiate any 


such decision. It's all a conjecture on his part from what I can see. 


If there is any evidence in the file, I would like to have my attention 


-15- 92 | 
called to it so that I could address myself to it. Now, under the lew, 


4t was well settled that a marriage is considered valid until proven 


otherwise, whether it's by the burden of proof or by going forward with 
\ 


— oe 


the proof and that such invalidity can only be proven by the strongest 
evidence because of the presumption of waerloge and the public policy 

| 
which is the basis for that decision. r call your attention to the 
Court of Appeals Decision in re Dugro's Will, 261 Appellate Divsion 236,! 


affirmed 287 New York 595--that's the highest court in the State--and | 

| | 
i . 
order to oppose any evidence to the contrary of validity of the marriage, 


I offer it to Your Honoz tr review on the question of law. Now, in 


I must know what the evidence is and I don’t see any at all in the file. 


HEA..ING EXAMINER: Counselor, we'll just mark that which you have 


meee 


meade reference to, that is the Dugro's case, as an exhibit so that we 
can have it among the documents. 

ATTORNEY: Mey I also offer one more to Your Honor? This is the 
case of Apelbaum against Apelbaum, 7 A.D. 2d 911. 

HEARING EXAMINER: Honestly, Ccunselor, I refrain from saying any- 
thing about that Mexican divorce question of ew because of the fact 
there's a question of law and they might be Might end they might be 
wrong but the exhibits in the case, if my understanding is correct, 
would not appropriately include the law on which the decision is based. 
Now, if the law is wrong in my judement, then I will govern my actions 


accordingly, you know. 


ATTORNEY: Well, I say that there's no evidence in the file upon 


93 
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They have got to come forward with proof because we show that we nave a 
marriage that's valid as far as the whole world is concerned. They have 
been married 35 years, we produced the marriage certificate, there are 
children and grandchildren which represents the legality of it. You mist 
have proof that it is not, that the marriage before was in existence, thet 
it was not disposed of by proper divorce. You're not going to prove eny 
impropriety to it. Here's & women who has been married 35 years, there . 
are children and grandchildren. It would be a digas tee & governzent 
agency to come forward and declare that their marriaze was illegal and 
that the children are illegitimate. It would certainly be against public 
policy for an agency to do it without absolute proof of the fact. This 
makes Max not her husband as the determination, no responsibility to 
support her. There would be an absolute injustice if the Board turns 
around and said that the evidence was that they are not merrie@ without 
basing it on substantiel evidence. Let's put it the other way.e Evidence 
substantially proves~-there's a question of what substential evidence is-- 
evide ice proving substantially that the marriage was invalid or that the 


divorce was invalid. In fact, I'm going to offer one more case, as long 


63 I've got it--Myers agaubst Tuttle, Appellate Division, Third Department 


under citation I have it 107 N.Y.S. 2a 158. 

HEARING EXAMINER: Actually, Counselor, I thought that you mizht be 
happy if I put these in as exhibits, but really what they are are points 
of law. I put them in as exhibits so that ianitinn in the file ao that any- 


body else can have them. All right, Counselor, do you have anything else 


upon which they can base any such contention that that's an invelid divorce. 


St ncathn ee eb ate 
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that you would like to put in the record? 

ATTORNEY: Oh, yes. I wanted to ask you one thing, Mrs. Rosenberg. 
Where are those divorces that were presented to the justice of the peace 
in Connecticut? 

CLAIMANT: They were burnt in the fire--we had it in the basement 
and in the fire and that trunk burnt out. 

ATTORNEY: Where was it? 

CLAIMANT: I was living at that time with my parents in the Bronx. 

ATTORNEY: In the Bronx? How long ago was that? 

CLAIMANT: Meny years ago when we first got married. That mst have - 
been about 32 years ago. 

HEARING EXAMINER: Anything else, Counselor? 

ATTORNEY: I think I've got it now. Did you want to do something 
about those exhibits? I don't know what your procedure is, 

HARING EXAMINER: We'll identify the decisions in the Misrnte 497 


case to be Exhibit No. 24 and the Apelbaum case, 25, and the Myers again +t. 


Tuttle, 26. We still haven't received any of these documents into evidence. 


Do you have any objections to any of these others? If you don't, yell, 
we'll just-- 

ATTORNEY: Well, I can't concede the documents, the so-called papers 
there as any evidence. There are a lot of statements there that are 
hearsay and I certainly don't want to be bound ne hearsay statements by 
people. 


HEARING EXAMINER: I'11 tell you what we'll do. 
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58 


ATTORNEY: I will concede that there are papers in that file 
nunbered--those exhibits. \ 

HEARING TYAMINER: All right. - What 'I'm going to do is this--accept 
your statenent as a blanket objection te any hearsay evidence in Exhibits 


i 
1 through 23 and I'm going to overrule that objection and then you have 


| 


your-- 

ATTORNEY: My exception. 

HEARING EXAMINER: --your exception. Okay? 

ATTORNEY: All right. 

HEARING EXAMINER: Is that all, Counselor? 

ATTORNEY: I think thet's it. Anything else you want to--you're 
keeping the registration, aren't bt 

HEARING EXAMINER: What I'll do, what I'll do, I'll run this registra- 
tion off and give it back to you, if you prefer, and use the copy as an 
exhibit. ‘ould you rather have me de that, Mrs. Rosenberg? Do you want 
this back? 

CLAIMANT: I think so. 

HEARING EXAMINER: All right. I believe that's everything, Counselor. 
There being nothing further for inclusion in the record, this hearing is 
closed. 

(The hea:-ing was closed at 11:30 a.m., on June 2, 1970.) 

HEARING EXAMINER: The record in this case was reopened at Houstcen, 
Texes, on June 19, 1970, to adnit into evidence the following hacineirs 


Which was submitted by claimant's attorney. 


{ 
| 
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& Exhibit 27--Memorandum of Law. . 


There being nothing further, the record was thereefter closed. 


CERTIFICATION 
I have read the foregoing and hereby certify that it°is a true 
end complete transcription of the testimony recorded by a closed 
microphone reporter at the hearing held in the above case before 


Hearing Examiner Charles A. Smith. 


MAREN, SF HEALTH, EGULATION, BAN WESFALE ‘is es , :" > Form Popinwes 
Seeiei Secuniy Acwn:stration : 3 ; 


Budget Bureau to, 72-RO124, 


APPLICATION FOR WIFE'S INSURANCE BENEFITS est we in thie «pa 


ate) 
If you are awarded monthly benefits based on this 2pplication and such bene-. | . > nn 

‘ fits continue to age 65, you will be automatically entitled to hospitalinsurance ;{ aN 
protection at age 65. In addition, this application form may be used toy 57 
enroliment in the Supplementary Medical Insurance Benefits Plan. Pg 


o 


NOTICE—Whoever makes or causes to be made any false stat 
material fact in an application or for use in determi 
Security Act is subject to nct more than a $1.000 fi 


ement or representation °F a 
ning a right to payment under the — 
ne or 1 year of imprisonment, or both. 


ee er 
Enter name of wage earner or self-employed person (hereafter referred to as 
“Worker’) 


2 MX R6sEN BERG 


I hereby apply for entitlement to ail ‘nsurance benefits wh 


5 eee tet enmemende 09 ani od 


axclo.l¢ 395 


; po tc 3 ich may be payable to me under Title Ii and Part A of Title XVII 
3 sy aby es the Social Security Act, as amended, i : pot Sa 
nr; ) %: Enter your full name +! dha ; ; 
: TR cn ae os os rs “~ — . fas — % 
Ceere  ERIEDR RoaSEN BERG 


+> + #5: 1 | Enter your date cf birth (Show month, day. and yeur) Enter the name of the State or foreign country where you 


~ were born ; 
; ‘i ‘5 se A . ah van) s f N a: ' “ay 
eee vas -} k- ] GG Hf N 
a : +, 2 | Enter your maiden name - = si =. ae 4 
Pa. ee a Ed & > St C |- iS FR Nj 
# a,.;.': 3 | (a) Have you ever had a social security nurnter of your own? ; ; 
Py Bay 3 ak a A : oft . : . 
: ; (ares Cf "Yes," complete (by) * . £1 NO (If “No,” go on to Question 5) 
Rie eg ipl Seo? ARRAY RUINS (ons By oar {i x: 
Soe eaRny Ps iy a8 - eet hen Sata aaa | hnown, so iadicatey gee 
- > df > ? ’ 
(b) Enter your Secia! Security Numter here —_—_—_— OOK 73 | 33/7 
(a) Are ycu now or 


om at RS aS 
have you been for eny period in the past 14 months unable to work beca 


use cf a disabling 
‘ condition? 
$e aed 1) YES (/f"Yes,” answer (b)) ‘ . piso wl; “No.” yo on to Question $) 
m . ee ; Month, day, year i il 
(b) Enter the date on which your disabling condition began ——______» , : 
cy ot, 


(@} Have you ever hefore filed 27 app 
hospital or medical insurance? 


C) YES (/f"Yes," answer (6) and (c)) BNO if “No,” vo on to Question 5) 


cation with tie Social Security Administration for monthly benefits or for 


See. AE RGR ese ae A eR ee 
(b) Enter name of person on whos 
application(s) 


@ earnings record you filed other (c) Enter Social Security Number of 


person named in (b) (/f nizknown, 
50 indicate) 


- °° Ifyou are now AGE 62 or ol 
-* and 7. If not, go onto item 


6 | We 


der, or you will reach AGE 62 in this month, or one of 


. 


re you in the active military or naval service after September 7, 1939? 


(0 Yes gna 


FORM SSA-2 (1-68) ‘ (OVER) 


‘ 
w- deanh oemsetet ee atten ue thee net 


PRIN TS OE A RRS ARI csp sat 
8 | (a) Check (y) whether your marriage to the worker was per formed sy: no 
Vv 


o 


et re ay 


Clergyman or authorized pudlic official (J), or-Ottier [] ..------+-c---ve-eernsesnnsensennssenssancernnsens Bea Sens. Cave 
(Explsir) 


(b) Enter below the information requested about e2ch of your marriages. Include information on your marriage 
eye to the worker and any other marriages, whether before or after you married the worker. 


To whom married When (Mo, dzy, nd yesr) =| Where (Enter name of city ad Szte) j 
—— j ce Tt "3 REEN WICH Ce ely 
rent if\y. — ; > ie — f- a . 
or last My Rosenberg | (435.>" 21 wt CF) OWN iy 


marriage urite” Not Endia ¥ 


wiser Eats (If still in effect, |When (Afo., diy, and year) | Where (Enter name of city and State) 


To whom married __-— When (Ao., dzy, and year) {Where (Eater name of city and State) 


How marriage enjed When (AMo., day, and year) |Where (Enter name of city and State) 


Previous 
marriage 


To whom married When (AMo., day, and year) \Where (Enter name of city and State) 


Previous 
- marriage 


—$—$—_$_—————$—$—$$ 


. TT 
How marriage ended When (AMo., day, and yezr) |Where (Enter name of city ond State) 


(Use “Remarks” space for information about ary other marriage) 


Answer Question 9 only if you are applying as a divorced wife. 


9 | (a) Was the worker under a court order to contribute to your support? ‘ Br eae aes es YES () NO 


(b) Was the worker contributing to your support? ; 3: Ee NO 


if you ave now under AGE 66, answer Question 10. !f you are AGE 66 or over, go on to Question 11. 


You may receive a wife’s benefit for any month in which you have in your care a child of the worker entitled to a child's 


insurance berefit because he (she) is under ege 18 or, if 18 or over, because he (she) is uncer a disability (which must have 
begun ceive ége ic). A cond Sse TS oq RF settee 33g folt-tims stogart 1 MOF erable yor to meat the “in her care” 


requirement. A divorced wife cannot be entitled to benefits for months before age 62 even if she has an entitied chila in 
her cere. 


10 | Has an unmarried child of the worker (including natural child, adopted child, or stepchild) who is under age 18 


(If "Yes," list the months in which such child lived with you. 
If all, write ALL.) 


eocouscdnsyensssosusesSGebee tse O6ebeeSSosereseeShOPerSGSOSSOROOSOOSOSSSSSERIS ISI ONO OTE OR OOD SOOCEDE NON Tee ececccagcssccceeecons ceccesessesscoceseswseseneeeee 


a a cate da sheaeabe nine genintioneseneseetoniphonanes menebent atvessnnnananumttasnmnsene SHEN en Tn TRS iter rt ies 


meses ceneccsscceceecocosococs conse cosessercescotenes censscssesosooovosoosoooososooserereeese seer? cece bcovecoccovecedonsqoanocenponsesseeeesseonenoeeeonsesases GO00 9 9OCSTHOOaS 


eccocccwecccccennsenccccccccosefocccecccccesoossocescecsccosocosaqsonneos oe oooossossasosoonenwouessoneeelene® ecccecenscocscoccococcccosecaneces coosanes ooeseses sepeee CoPeeee 


ee ee et 


or disabled lived with you during any of the last 13 months (counting the present month)? C) YES pe 
: : . ; 


ee ee 


afty 


nl re _—_——— oameremereenenel 


ennai eA ODA i 
Piease read the following information before going on to items 11 and 12 =G! 

* Some or all cf your bene‘its are not payeble sf, whiie The exer:pt amount of total earnings hen A bane 

under age 72, either you cr the worker werks for mcre than ficiary may Have without deducticn from tenefits :s 31.500 

the monthly limit in employment (as defired below) or per year for 2 taxable year which ends tefcre 1523. It is 

ol enn ne es pip pando - nit $1.680 per year for taxadle years ending ater 1957. If the 
ath, arnt in Excess O e exemrt amoun das te th 

(as defined below) for the taxable year.® This apoties to ail state be is 8 calendar year, S168) Is te exemmt 

employment and self-employment, whether cr not coverct amount beginning 1966. 

by the Social Security Act. fs an employee, you count the gross w2e2s (nst the 
The morzily limit is $125 per month for months in a take-home pay) you earn during the year, rere"> ess cf 

taxable year ending prior to 1958 and $140 per month for when the wages are paid to you. As a seifems <yes per- 

any taxable year ending after 1967. If the taxable yearisa 2 son, you count the net earnings from your business (after 

_calendar year, the $140 amount is effective January 1968. deducting 2!lowable business expenses). 


' —_— 
(2) How much were your eotal corpings lest yoor®. + 4i,+ + + oo 2 % eS s NON. as: 
If the total in (a) 1s over the exentp! cmount, answer (&). If less, omit (6) and (c) and go onto izem i2 


(b) Did you earn more than the monthly limit in emp!oyment or perform substantial services in self-erpicyment 
in each month of last year? \ 
(YES (lif "Yes," omit (c)) (0 NO (If" No,” answer (<)) 

(c) Circle each month of last ;ear in which you did not earn more than the monthly limit in employment sed did 
not perform substantial services in self-employment. : 


‘Dec 


Jan Feb Mar Apr May June July Aug Sept Oct Nov 
(a) How much do you expect your tote! earnings to be this year? (Count all of your ' 
earnings beginning with the first of the year and all expected earnings ’ on . 
through the end of this year.) . i Cp ee eco ae hn ag ea ane pes 


If the total in (2) is over the exemp: amount, answer (b).1f less, omit (b) and (c). 

(b) Have you earned more than the monthly limit in empicyment or performed substantial services in seif-empicy- 
ment in each of the months of this year including the present month? 
() YES (f"Yes,” omit (c)) (1) NO (If "Ne," answer (c)) 

(c) Circle each month of this year including the present month in which you did net earn more than the monthly 
limit in employment and did not perform substantia! sarvices in self-employment. 


Jan Feb Mar 


Apr May June July Aug Sept Oct Nov ec 


— = 


An annual report of earnings must be filed with the Sociel Security Administration withia 3 months 20d 15 c2ys aher 
the end of any year in which you earned more than the exenot amount, if you were under age 72 at ieast i full menth 
ef shat year acd ceceived some bereft nevment for sucn 2 month. FAILURE TO REPORT MAY PESULT IN THE LOSS 
OF ONE OR MORE MONTHLY BENEFITS. 


ne. eens ete TR 


13 | Do you agree to file the annual report of earnings when required? . 


If you are now uncer AG 66 and do not rave an entitled cni.d in your care, answer Question 14. if you ere AGE €6 
or older, or you have an entitled child in your care, go onto Question 15. 


a 


atin, usta tN cae ae EY RE 
For months in which you 2re at least 62 years of age of 1% times the number of months from the start of your 
and do not have in your care 2 child who is uncer age 18 reduced. Cenefits to tne Menth you fesen ace E5. % 5: 
or disabled, any benefits you receive will be payable only at uring this reduction, the months of entitlement Sefcere you 
a reduced rate and will continue at a reduced rate even filed thi 2o¢lication wili be included, usiess you state that 
after you reach 65. The amount of the reduction is 25. 36 you do het claim benefts for these menths. 


} 


(a) |want benefits for all the past 12 months in which | w2s at least ege 62. 
(This applies if you are now age 62 or over or will be age 62 in SaST, oS. 5, Sey ee ee SL le po mace 
OR 
(b) | want benefits beginning only with the month f reached or will reach age 65. 
(This applies if you are now age 65 or over or will be age 65 in 3 MORNE 6h eee ee? OC) 
OR 
(c) | want benefits for months before age 65 (months in which 
I was at least age 62 or over) beginning with the ea taaA RY OPS cis csaovnsoncencactsndpconenrenosececensonenstoenocerersnes "7 


(Enter 30th aad pearl 


® The yearly period referred to in this and following items is the same i2-morth period ycu Month 
use in figuring your income tax. if you use a fiscal yeer, that is, a taxable year that does 
not end December 31 (ath income tax return due April 1£). enter here the month your 


fiscal year ends. distal ales Tae ce DCA A amare cai name alia f 


(OVER) - 


$ ° 


ve 


eee) ee 


Ae 


~: 


R The events listed below may erd or otherwise affect your (a) In ail cases—report if the worker DIES. (Yu might 
; entitlement to wife’s benefits. If any one of these events shes &¢ entitled to widou’s or mother’s benefits.) } y 
occurs, you must notify the Social Security Administration. (b) If you are entitled to benefits as a wife—réport if 


For some events, there are certain exceptions to the sen: you are DIVORCED from the worker or your marriage to 
eral rule that the event ends entitlement. Such exceptions him is ANNULLED. \ 

are expiained in the printed reporting instructions which (c) If you are entitled to benefits as a divorced wife— 
you will receive. However, you musi report an event even report if you MARRY. 

if you believe an exception applies. The Social Secunty (d) If you are under age 62, or you are under age 65 
Administration will advise you what additional information and have not elected ta receive reduced benefits—resort 
and evidence, if any, is needed, and will give youadecision if you NO LONGER HAVE IN YOUR CARE a child of the 
on whether your benefits may continue. worker under age 18 or disabled, entitled to benefits. 


15 |Do you agree to notify the Social Security Administration Promptly if any of the above events occur, and to 

promptly return any benefit check you receive if the check is for a month in or after the month in which any of 

pan Ghee CueMn CCReIE 2 es 8 Ble Die, bee eee + + + « (YES [] NO 
is 


REMARKS: (You may use this space for any explanations. If }ox weed more space, attach a separate sheet.) . 
oie Cot pete Pa ny ae j 
LW AD SEES 4-1 Chee dire ae 


: HM €.gNof — 
RS ae 1d Sp te SH EES ad 


’ ' 
« Knowing that anyone making a false statement or representation of 4 material fact in an application or for use in determining 
a right to payment under the Social Security Act commits a crime punishable under Federal law, | certify that the above 


statements are true. 
Signatu:e (Write in ink) yn 1 g wos 
ALPC MN 


Sign > aoe é 
Here F Io 4 hayer periclis 
tailing address ( Number and street, P.O. box, or rural ] 
route) | path iA - c* ji 
o“4s SY oat aad 

ee Od Tee 
City and State : jz Code 
‘gemct 2k se a | SBA hy 254 


2. Name wey tir° SCL1G | 
Sve Wi, Ny Ub - 


If this application (and, if relevant, the enrollment question 
below) has been signed by mark (X), two withesses who know 
the applicant must sign below, giving their full addresses. 


1. Name Cas) In 
Address (Number and strect, city, State, and ZIP Code) 


LE Never wert ee 


Se ous / “ms 
Address (Number and street, city, State, and ZIP Code) 8 7 i psdgy, a) /%: elephone number, sR 
! DR a t 


< . ee: rT, 
ina moon ne 
Entor name of county (if any) in which yoy now live 
? we OL 


pear Aig Question below only if you are now AGE 65 or older, or you will reach AGE 65 in this month er one cof the next 
-3 months. 


ENROLLMENT IN THE\SUPPLEMENTARY MEDICAL INSU : NCE BENEFITS PLAN 


Your social security district office will be.glad to explain this pian ond to give you a leaflet containing information on 
the physicians’ and surgeons’ services and other medical services covered, premium amounts, enrollment periods, etc. 
A request for enroliment cannot be effectivAuniess it is made withia cne of the enroilment periods specified in the law. 
If you do not enroll within your initial enrollment period, you may have to pay a higher premium and your coverage will 
be delayed. 


Do you wish to enroll in the supplementary medical insurance Senefits plan? (Premium payments will be due. 
Where possible, these payments will be deductedfrom your monthly benefit check.) 


0 YES (] NO () Undecided C) Currently enrolled 


Sign below regarding medical insurance benefits plan. ‘ 


SIGN C puis tow, ° : . 
Se a * OTR: OF OS TRALEE AORN Sea lea wi 5a ves aion oni asbbean range acuontbesupaabaenetoienecstasasioneseteotonls 


Form approved 
Budget Buseaus So. T2-Fi2t 2° 


(Do not write in this space) 


; DEPARTMENT OF HEALIH. EDUCATION, AND WTELTARE 
H Socsat Set RiTY ADMINISTRATION 
Bureau of Old-Age and Surmeors Insurance , 


APPLICATION FOR OLD-AGE INSURANCE BENEFITS ; 
. t 


auses to be made any false statement of representation 
he right to or the amount of Federal old-age, 
determining an individual's disability is 
0 fine or 1 year of im- 


NOTICE.— Whoever makes or ¢ 
of 2 material fact for use in determining ¢ 
survivors, or disability insurance benefits or in 
subject, under the Social Security Act, to not more than a R,00 


prisonment, or both. 


enefits payable to me under Title II of the Social Security Act, as amended. 


‘| hereby apply for the insurance b 
umber Card) Social Security Account Number d 


Nome (As shown on your Socio! Security Account N 


~ Pray WW rienbursy, _ AGE - 07-9393. 


Nome your place of birth (Write nome of State or foreign country) 


tar Aetk RLtey 


P 2. | (a) Check one of the following: 


. ‘ 
ee es C) swcte [J oworcto (_] woowen 


; Are you now: be MARRIED 
., (living together 
gs : of separated) 


4s ~ P 
we ; - 
UDI e tacee cient et 


(If you checked “ MARRIED.” complete (b). Uf any other block is checked, go on to Item 3.) 


ad : DATE 
tb) ENTER YOUR WIFE'S MAIDEN NAME OF BIRTH DATE WIFE’S OR HUSBAND'S 
CZYOUE MUSTAND'S NAME (if "Unxnown,” OF MARRIAGE | = SOCIAL SECURITY ACCOUNT NUMBE® 
give oge, : 


h on & 
OSI OT ISIS 


git ee of c j t 


4 I A 
. 1 SHOW NUMER (if none, snow 
i ] IN of 
3. | (4) How many children do you hove under oge 19? { 
Lé ae oO 
. ! W NUMBER (If , th 
.f (6) How many children do you have who have been continuously disabled since before / Po ") ichecen etal 
‘» age 18? | 
: t WLrel. | 
: ° 4. | Hove you ever filed an application for monthly social security benents before? 
| 
Yes No™ 


on whose earnings record you filed 
asia bine shes salad ike OS 


Sociol Security Account Number 


If "Yes," give the following information about the person 
Nome of wage earner or self-empioyed person 
EXHIBIT NO. 
oO 
V 


v 


5. | £4) Ase you unable to work because of a disabling condition? 


©O 8 | boa Be 


; ; Yes No 
ey If "Yes.”” give the following: 
2 : (b) Did the condition begin at least 6 months before age 65? os 


eS. 2 RG ace 
Yes No 


6. | (a) Were you in the octive military or naval service of the United Stotes after September 7, 1939? 
a 


‘ og " | Se 
d : Yes to : 
lig ly’ Yes." answer (b) and (c). If No,’ omit (b), Fc) and (d) and go on to Item 7. 
. (b) Give Branch and dates of service. 


(¢) Have you received, or do you expect to receive, a benefit from ony other Federal ogency? 


: Kae Yes No 
eS : If "Yes," answer (a). 


(da) List all such agencies: 


“9 
7. | Did you work in the railroad industry any time on or after January 1, 1937? 
¢ Yes "a . . . 


8. | © Give the names and addresses of all the persons, companies o or | government agencies for whom you worked during = 
the last 12 months. 


C) @ If you worked in agricultural employment, give this information for this year and the year before. Parte 
© If you worked for yourself, write “Self,” and show the kind of trade or business in which - engaged. Give this 
§ information for last year and the yen before last. : 


; . 
[ NAME AND ADDRESS OF EMPLOYER }woncotcan | WORK ENDED 
€ (if you need more room to list all of your employers, use the 
ae sn al a 
i 


9. | May we ask your employers for o report of wages if we need this informciion to process your claim? 


. Yes No 
10.] If you were self-employed iost year, were your net earnings from your trade of business $400 or more? 
(J 0 ERP ernper eet. 2 
Yes No Sf O— 


If you were se!f-employed in the yeor tefore last, ware your net carnings'from your trade er business $400 of more? 
sceelpeeonninibibepiehseaibinaiatts deatioetia gaintien oars mee idee ee are ; 


/ F derndiea 
EXH{BIT NO. q OC 
Q 4‘ No 


a : ; * Gay 


“ad Some or ail of your benefits are not payable if, while under 72, you work for more than $100 a month in eniployment oz 
render substantial services in self-employment in any month, arid have earnings in excess of $1,200 for the tixable year.* 


i 


This applies co all employment and self-employment, whether or not covered by the Social Security Act. 


/ ! EARNINGS 
12.1 (4) Whsi were your total earnings lost year? ' 


OC: 
: (b) About how much hove you earned so far this yeor? 
(¢) How much do you expect your total earnings to be this year? 1 
(Consider all of your earnings beginning with the 1st month of this yeor.} ; $ SD. 
13.) (a) Are you now working as on employee for more than $100 a month? hs ‘= 
No 
(b) Ase you rendering substontial services in self-employment? 7 Ls) 


SEEN Se eee SIE eS Se eT | ae) 
(oq) Did you earn more than $100 in employment or render substontial services in self-employment in all of the lost 13 
months counting the present month? 


ies Yes C) No» If *"No,” list each month in which you did not earn more than $160 in dmptoymene 
and did not render substantial services in self-employment. If you were self-empioved. 
‘ show the number of hours you devoted to self-employment opposite each’ month 

esti listed—if none, show “None.” \ 


(da) Do you expect to earn more thon $100 0 month in employment or render substantial services in self-employment in oi! of 
the next 3 months? ; ‘ 


. . 
= : WM Yes CJ No——»- If “No,” list each month in which you will not earn more than $100 in employment 
and will not render substantial services in self-employment. If you are selt-empioved, 
. show the number of hours you will devote to self-employment opposite each month 


{ ? 3 “ listed—if none, show “None.” 
aids Ta ' An annual report of earnings must be filed with the Socia! Secusiny Adminiszration within 3 months and 15 davs ater te 
end of any year in which jou earned more than 31,20U, 1 you were under age 72 at least one full month of that year and 
od cB received some benefit payment for such a month. FA:. RE TO REPORT MAY RESULT IN THE LOSS OF ADDI. 
cae +” TIONAL MONTHLY BENEFITS. 


‘2 


. “4 : No 
i Any benefits you receive for months before age 65 will be payable at a reduced rate and will continue at a reduced rate 
£ se “even after you reach age 65. The amount of the reduction is % of 19% times the number of months from the start of your 
ay benefits to the month you reach age 65. In figuring this reduction. all months of entitle nent before age 65 for which you 
; claim benefits will be included though the amouné of the reduction may be adjusted at age 65. 
vod 
: If you are now under age 66, check one of the following: Oo 
(a) \| want benefits for oll the post 12 months in which | wos ot least 2 SERS RRR RARER eS EEE plies oe Se 
‘ ° OR 
(6) \ wont benefits beginning only with the month | reached or will reach age 65 
(this opplies where you ore now age 65 or will be age 65 in 3 months)... eee eecnveeenneececcee- MT 
OR 
(¢) want benefits for months before age 65 (in which ; 7 ov ish . ‘es 
Oe aed a 1 wos cf least age 62) beginning with the month of: oo... kee eee nadbudioleesunasadouarniskecmesens se br 
@ ‘ Specify month and year) 
ee enHigit Mo, 7 
{ ) s =F 
*The yearly period referred to wn this and following items 1s the same 12-month period you use in figuring your mcome tax, U/ > 


If you use a Gscal year (one that does not end December 31), enter here the morth vour fiscal year ends 
(OVER) 


7 


te a ean 


Answer question 16 only if you are married and youc husband or wite is applying for benefits. 


sf 16.} (a) Indicote by (x) whether your marriage wos performed by: Bea Sel 64 

; . a « ;4 

@ i Clergyman or authorized public official -e “st rane 

i Ge] Cer PA si oe jceomesseecliniccaencsidletaitotelchesstntaeiee ie diane = 
| e") 4 (6) Were you morried before your present marriage ? P - out a = a ae f 
aie. vet a ne eR ee 
é i 0 - ‘a e Baty 3 ne 

i Cd No eth , on +! b Set hae yet i 
: i “Yes,” give the following about each of your previous marriages: heh? me 
sf TO WHOM MARRIED 


is Ge | HOW MARRIAGE ENDED 


| ii : __ | TO WHOM MARRIED vm WHERE i 
‘: 2ND . : P 


@ -  BAARRIAGE — | HOW MARRIAGE ENDED % WHERE E eo. 
TO WHOM MARRIED WHERE 
3RD 
1" MARRIAGE | HOW MARRIAGE ENDED WHEN WHERE ° 2 
1 « a 
{ (USE REMARKS SPACE FOR INFORMATION ASOUT ANY OTHER PREVIOUS PAARRIAGE) ? 
-: Answer Questicn 17 only if you are a married woman. ‘ ’ . pe 
O 1¥7.] ts your husbond receiving at least one-half of his support from you? C OC ° . 
. a 
: . : Yes No . 
i REMARKS: - pare DRS y Z 
4 C4 — ° ‘ Oe Fe om me 
" ~ ‘ cf! a “7 ae A, Ae t AP mrs 2 ee Le M > x m 
eaceceece se bers -- ee ee oleee o4e Giencnd “eo eT ed ie ee eer 
44 ar Ww Fe: 4 A, 7 ; I ls iz 
& pow a ie PE hk, weccPoes ve at pts he lle Art dt: ie Ce ee-<2: Ae i ALLE. tr; 4 
A i 4 Ox 
wa fs Lice a LAA APA CBA, LY266.7 4 £96 Fooichas i Lhesthe, 
~ 


ra! rote tad tA, / ae “fees at, fl; -t ye ae ye Pe ni 


Knowing that anyone making a false statement or representation of gmaterial face for use in ne the ‘right to or 


the amount of Federal old-age, survivors, or disability insurance Benchrs:or. Yn determining an individual's disability, commits a 
crime punishable under Federal law, I certify that the aboye statements) \are* true. 


applicane muss, sign below, giving their full addresses. 


_ 


If this application has been signed by mark (X), two witneyes who met S\ SIGNATURE (Write in ink) 


way: 


a¥l 4 AS een 
agen! 


ren ere een eseneseseensestesustenensnstunsseeninneuinesnsenee LT i ae A aqninpasinnnatidinaten 
ADDRESS (Street numbe-, City, Zone and Stote) DATE (Mo., Doy, ond Yesr)/ | TELEPHONE NO. i$ none ores ‘a 
O j ee ~ ae es write “"None.”’) Pg 3 - $7 
ete oe ot ss 
EXHIBIT NO, ) 
—— 


ENTER NAME OF CGUNTY (if ony) IN WHICH YOU NOW na 


j 

i 

} ? 

| ) j 24 Pa i 7 

* * U8 GOvenmwCNT ParntinG OFFICE tete OF ~earens 
‘ y ' 


- -. te me 8 mare we eer ss & “a ; , ¢° Or eh see 
eck ‘ — .- . 


, 


- tt 


65 


Form 3-5 UY. S. SOCIAL SECURITY ACT _ 
Tames Mbtrer scones - APPLICATION FOR ACCOUSIT NUMBER OY Ss. cs ; 


vgn 


1A « FIRST MAME) (mIDOLE mame) qust af 
“Ee AL/ pee ol MAIDEN FIAST aw .. —s LAST MAME 4 TON es “aut) f. } - 26 / 
wast FO IW. _A ) 


(STREET ARO £6. 


Me ear Foor AW. » 1a ST-* GEE EAs 7 MO trae 


Ent EmPLOvER) 


Fi * =i ———— - pellet ae 


@ AT LAS? BARTMDAY) Ware Fete (MONTH) (OAT) (yeaa) 


ob Tose vp erp —___ 0 aS) se 


¥ he 
EL PNES EP ENE 


2 Sf FP Rates cn! ee, o. 


a 
! SEX: MALE FEMALE __ 42. COLOR: wuite_* __ oa NEGRO OTHER 
a (omecx @) wnicea) (CHECK ()/) WIECH) (sree) 
{ Pee | 
5. fF REGISTERED WITH THE U. S. EMPLOYMENT SERVICE, GIVE KUMBER OF REGISTRATION CARD t 
2 | ~ 9 i i 
ig 4. fr vo" wenenIRS FILLED OUT A CARD LIKE THIS, STATE Z 
, ry Bee go EE. Wy 
on e oe 
wi [Br SOSH ~ tak truer NI scan oR — a, 
; (GATE S15NED) Templars cinef fas USUALLY WaiTTEN) 
. DETACH ALONG THIS LINE 
a el nee nt et LE GE LOCO woe wow eee oe EV @ -* 
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. "NAME OF WAGE EARNER OR SELF-EMPLOYED PERSON 


ee DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 


SOCIAL SECURITY ADMINISTRATION 96 


RECONSIDERATION DETERMINATION 


PAYMENT CENTER 


Office of the Regional Representative 
(Retirerent & Survivors) New Yor 


DISTRICT OF FICE 
135-59 37th Avenue 
Flushing, New York 


SOCIAL SECURITY ACCOUNT NO. 


089-01-9 395 


TYPE OF CLAIM ; 


Max Rosenberg 
NAME OF CLAIMAWT 


a 


Fricda Rosenberg 


Wife's Insurance Benefits 
DETERMINATION: 


Frieda Rosenberg filed an application for wife's insurance benefits 
on Jamary 8, 1969. ‘This claim was disallowed because it waa 


within the meaning of the Social Security Act. She was notified of 
this determinztion on June 6, 1969. lirs.e Rosenberg requestod recon- 
piderat -n on June 12, 1969. j 


The question to be decided ie whether the claimant is entitled to 
wife's insurence benefits. Thig depends upon whether she is living 
in the same houcchold age the wage-carnecr. 


Section 202(b) of the Social Security Act provides for the payment 
of monthly bunefits to the qualified wife of an insured individual. 


Section 216(h)(1)(A) of the Act etates that an applicant is the wife 
of an insured individual if the courte of tho State in which he wes 

dor.ciled at the time the applicant files her application would find 
that either: 


bs Bn Fareree nd An dAtant Aen and chan wanna waltaler marrind of the 
“es Wee atte Me a -~ “~——~/ © ees ame Wena gy ee weew 


2, she would have the same status as a wife for the purpose of 
sharing in his personal property if he died without leaving a will. 


An applicant vho does not meet either of these requirements but in 
good faith went through a marriage ceremony with the wage-earner and 
dis living with him at the time she files her application may in 
certain circumstances qualify ag tho wife of the wage-earner under 
Section 216(h)(1)(B) of the Act. 


if 
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Max Rosenberg 089-0-9395 


‘ 


Section 10.1112 of the Rogulations of the Social Security Administration 
etatea that a husband and wife are living in the same hovschold if they 
custonarily lived together aa husband and wife in the sans plece of abode. 
Tha temporary abeence of ons espouse from such place of aboda does not 
precluce a finding that they were living in the eames household. A finding 
of temporary abesnce wuld mt be justified where the partics had 

ceased to live in the same place of abode because of marital difficulties. 


The clainant lives at 65-91 162 Street, Fluehing, New York. On her ap- | 
pjication for benefits lis. Roscnberg etated that she married the wage 
earner on April 26,1935 in Greenwich, Connecticut. | 


Max Rosenberg lives with his sister at 292 North Hain Street, Sori ng 
Valley, New York, He stated that he wes married prior to his marriage 
to the claimant and that thie marriage ended by divorce in 1933. 

Hr, Rosenberg stated that the divorce took place in Iiexico; that he 
wes the plaintiff; that he and his firet wife wero both living in 

Hew York at the tins he filed for diverce; thatthe divorce was of the 
mail order varioty; that his first wife was served with notice of 
divorcee either in person or by mail. 


The claimant etated that as far as eho knew her marriage to the vage 
earner was valid because his previoug marriage vas dicsolved befora 
ehe marricd him. She alco stated that ehe and her msband lived w- 
gether until his second heart attack in 19660. After that time he went 


to svav wilh big sisver in Mrine valley neranece he needed mitot., 


Mr. kosenberg stated "I receive all my nail in Spring Valley. I still 
vote in Flushing and consider Flushing my permanent home. I go to 
Flushing about once a month. I usually stay only one day. I have been 
orccred by my doctor to stay uhore it is quict.. I have had 2 coronary 
attacks and wae advised to be renarated from my wife ee we were not 
getting along." ; | 


On her request for reconsideration the claimant indicated that tho only 
reacon for her separation from the wago-eamer was the 111 health of 
Mr. Rosenberg which requires him to stay in a quiet place. 


Mr. Rosenberg was asked to give a full explanation of tho causes of his 
separation from his wife. He stated that he always epent May through 
Septcaber in the Rockawaya with his wife; thatthe last tine he was in 
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Fax Rosenberg 089-01-9 395 | 


Rockavey was the eumser of 1968; that he did not go there in 1969 
because the house had burned downs that he pays the rent for the 
apartment in Flushing; that he pays hig wife's health insurance. 

Ha aleo stated "After my second coronary in October 1968, I vas ad- 
viced to stop work. I was aleo told not to be aggravated ana remain 
calm. I could mt stand being at home because my wife continually 
pestered me. It was a simple case of not being able to adjust to a 
forced retirement. I didn't know what to do with myself and ny wife's 
pestering ne didn't help. This ig when the coctor advised me to go 
away and relax. There is no cerious marital problem, just a case 

of me being better off with my sister." 


New York State, the place of the wage-earner's domicile would not re- 
cognize the validity of the wage+earner's divorce from his first wife. 
This is because neither the wage-earner or his first wife were doni- 
ciliaries of Mexico at the time the divorce was obtained. Since the 
divorce is not recognized by New York, Hr. Rosenberg could not have e 
entered into a valid marriage with the claimant. However, the claimant 
could etill qualify for wife's insurance benefits under Section 
216(h)(1)(B) of the % 3 fe it can be established that she was living 
with the wage-earner. ) The evidence submitted and the statements of 
Mr. Rosenberg indicate that the ceparation was not a temporary one and 
that 121 health of the wage-earner was not the only reason for the 
separation. The separation wis dus to a generally inharmonious 
relationshin between the claimant and her husband. Mre. Rosenberg 


WAS bad UY dece Vaesagy the Ves PORE Pear feet te E ONY ape To oo ae eee pa nepahnayriaa 
for wife's insurance bmefits and thus cannot qualify as the wife of 
the wage-carner witiin the mecning of Section 216(h)(1)(B) of the 
Social Sccurity Act. eee 


—... 


Upon reconsideration, therefore, the determination is affirmed. 


Jo geph Abramowitz 


Chief, Reconsidezation Branch 


October 1h, 1969 
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DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 99 
SOCIAL SECURITY ADMINISTRATION 


Bureau of Retirement and Survivors Insurance 


New York, New York When writing about your claim 


aiways give Claim No. 


089-01-9395 


: October 1h, 1969 


Yrs. Frieda Rosenberg 
65-91 162 Street 
Flushing, New York 11565 


Dear Mrs. Rosenberg: 


As you requested, your claim has been reconsidered. It has been found 
that the original decision was correct and in accordance with the law 
and- regulations. The enclosed Reconsideration Determination fully 
explains the decision reached. 


This reconsideration was made by a member of a specially designated 
staff, different from the staff that made the original decision, and 
specially trained in the handling of reconsiderations. This staff made 
an independent and thorough examination of all the evidence on record 
about your clain. 


If you believe that the Reconsideration Determination is not correct, 
you may request a hearing before a hearing examiner of the Bureau of 


Hearings and Appeals. Tf you want a hearing you must request it not 
later tnan 6 montns irom tne aste Oi tn1ls novice. 1ou snouLla make any 


such request through your social security office. Please read the 
enclosed leaflet for a full explanation of your right to appeal. 


Sincerely yours, 


z La ea) ee 


John A. McConnachie 
Regional Representative 
Retirement and Survivors Insurance 
Enclosures: 
Form OA-C662 
Form BHA-1 
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making his defense. Under Section 658 of the Code of Criminai Proce- 
dure, relating to insanity, and in Section 870 of the Code of Crimina 
Procedure, relating to proceedings when a defendant appears to be insane 
or a mental defective, the law wisely and understandingly provides for 
mental examinations on the court’s own motion or that of the district 
attorney or that of the defendant. 

It would seem, therefore, that, at this time, such a step could be taken 
if information is brought to the attention of the court that there 1s reason- 
able ground to believe that this defendant is in such a state of idiocy, im- 
becility or insanity that he is incapable of understanding the charge or 
proceeding, or making his defense. Then there is the defense of in- 
sanity which may be pleaded. These are matters which could well have 
been brought to the attention of the Grand Jury. Perhaps the District 
Attorney did so. 

In any event, the presumption of innocence, which is one of the con- 
stitutional rights of this defendant, will continue to prevail, until the con- 
trary is proven beyond a reasonable doubt. Submit order accordingly. 


7 A.D.2d 911 
Warry APELBAUM, Appellant, v. Helen APELBAUM, Respondent. 


Dupreme Court, Appellate Division, Second Department. 
Feb. 2, 1959. 


Action by husband to annul a marriage. The Supreme Court, 
Benjamin Brenner, J., entered judgment dismissing the complaint on the 
merits, and husband appeaicd t-om such judgment and irom the dect- 
sion upon which it was enter The Supreme Court, Appellate Divi- 
sion, held that under New Jersey law, the place of the parties’ marriage, 
a person who knows that the one he is about to marry has procured a 
Mexican decree of divorce without having gone to Mexico, and without 
service on defendant, is charged with knowledge that such decree is a 
nullity, and he is deemed to have unclean hands, and will be denied an 
annulment, and therefore, if such doctrine of unclean hands applied, 
husband was properly denied an annulment, but even if it did not apply, 
husband was not entitled to an annulment due to his failure to present 
any evidence to establish that man from whom wife obtained Mexican 
divorce was free to marry wife, and thereby failed to establish that her 
marriage to such man was valid, and that wife was not free to marry 
husband. 

Judgment affirmed; appeal from decision dismissed. 


Phibit h _@ 


APELBAUM vy. APELBAUM 
Cite as 183 N.¥.S.2d 54 
1. Marriage 3 102 
Determination of validity of a marriage is governed by law of 
the state in which the parties entered into the marriage. 


Cc 
is | 


2. Divorce 367, 373 
Under New Jersey law a decree of divorce procured from a Mex- 
ican court where the plaintiff did not go to that country, and where serv- 
‘ice of process was not obtained on the defendant, is regarded as a nul- 
lity. 
8. Bastards 3 
Marriage 40(9, 11) 
Presumptions fayoring validity of marriages and legitimacy of 
’ >. children are so strong as to eclipse the presumption that might other- 
wise protect the validity and subsistence of a prior marriage of one or 
another of the parties and to place upon the party who secks to rebut 
@: presumptions the burden of proving that the prior marriage or 
~MPharriages were valid and not terminated prior to the marriage in ques- 
tion, even though this might require the proof of a negative. 


4, Marriage ©59, 60(7) 

Under New Jersey law, the place of the parties’ marriage, a per- 
son who knows that the one he is about to marry has procured a Mexi- 
can decree of divorce without having gone to Mexico, and without serv- 
ice on defendant, is charged with knowledge that such decree is a nullity, 
and he is deemed to have unclean hands, and will be denied an annul- 
ment, and therefore, if such doctrine of unclean hands applied, husband 
was properly denied an annulment, but even if it did not apply, husband 
was not entitled to an annulment due to his failure to present any evi- 
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was free to marry wife, and thereby failed to establish that her marriage 
such man was valid, and that wife was not free to marry husband, 


“ Joseph & Louis Steckler, New York City, for appellant. Joseph 
Steckler, New York City, of counsel. 
Edward Friedman, New York City, for respondent. 
3efore NOLAN, P. J., and WENZEL, BIELDOCK, UGHETTA 
and HALLINAN, JJ. 


MEMORANDUM BY THE COURT. 

In an action to annul a marriage, the appeal is (1) from a judgment 
dismissing the complaint on the merits after trial, and (2) from the . 
decision upon which said judgment was entered. 

Judgment unanimously affirmed, with costs. 

Respondent entered into a marriage with one Goldman in Austria in 
1946. Some months thereafter she settled in this State, and in 1948 she 
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procured a divorce decree from a court in Mexico, without going to that 
country, atid without service of process upon Goldman or his appear- 
ance in the action in Mexico. Later that year she married appellant in 
New Jersey. There is conflicting evidence as to whether appellant in- 
duced respondent to procure such decree, made arrangements and paid a 
fee to an attorney to procure the decree. However, it is undisputed that 
appellant knew, prior to marrying respondent, that she had procured the 
Mexican decree without going to that country and without service of 
Process on Goldman, who did not appear in the action, Respondent has 
a child from each of her said marriages. 


[1-4] Determination of the question of the validity of the marriage 
between the parties is governed by the law of the State in which they 
entered into the marriage (Brown v, Brown, 282 App.Div. 726, 122 
N.Y.S.2d 411, aifirned 306 N.Y. 788, 118 N.E.2d 603; Shea vy. Shea, 
294 N.Y. 909, 63 N.E.2d 113). It is the law of New Jersey that a de- 

cree of divorce procured from a Mexican court under circumstances 
such as these is regarded as a nullity (State v. De Meo, 20 N.J. 1, 6, 118 
A.2d 1, 56 A.L.R.2d 905; Untermann v. Untermann, 35 N.J.Super. 
367, 114 A.2d 311; In re Cohen, 10 N.J. 601, 602, 93 A.2d 4; State v. 
Najjar, 2 N.J. 208, 66 A.2d 37, affirming 1 N.J.Super. 208, 63 A.2d 
807; Tonti v. Chadwick, 1 N.J. 531, 536, 64 A.2d 436). Parentheti- 
cally, the rule is the same in New York (Caldwell v. Caldwell, 298 N.Y, 
146, 81 N.E.2d 60; Querze v. Querze, 290 N.Y, 13, 47 N.E.2d 423). 
However, it is also the law of New Jersey that a person who knows that 
the ome Se is alout to auarry fies pryucuicd 4@ SicAlCUN Gecree OL Uivorce 
under circumstances such as these is charged with knowledge that such 
decree is a nullity, that he is deemed as having unclean hands and that 
he therefore will be denied an annulment (Tonti v. Chadwick, supra; 
cf. Staedler v. Staedler, 6 N.J. 380, 78 A.2d 896, 28 A.L.R.2d 1291). 
If it be correct to apply this New Jersey doctrine of unclean hands in 
the instant case, that would be a sufficient basis to require afirmance. 
However, even if that not be so, affirmance is nevertheles equired. 
The presumptions favoring validity of marriages and legitimacy of chil- 
dren are so strong as to eclipse the presumption that might otherwise 
. Protect the validity and subsistence of a prior marriage of one er an- 
other of the parties and to place upon the party who secks to rebut these 
presumptions the burden of proving that the prior Marriage or mar- 
riages were valid and not terminated prior to the marriage in question, 
even though this might require the proof of a negative. This rule ob- 
tains both in New Jersey and New York (Matter of Dugro's \\i!}, 261 
App.Div. 236, 25 N.Y.S.2d 88, affirmed 287 N.Y. 595, 38 N.E.2 706; 
Matter of Conklin, 234 App.Div. 1, 254 N.Y.S. 65, affirmed CG nklin v. 
Tuttle, 260 N.Y. 663, 184 N.E. 136; Johannessen y, Johannessen, 70 
Misc. 361, 363-366, 128 N.Y.S. 892, 895-896; Sillart v. Standard 
Screen Co., 119 N.J.L. 143, 194 A. 787; Hefele vy. Heiele, 110 N.J. 


PEOPLE v. BRODSKY as 57 
Cite as 183 N.Y.S.2d 57 


Eq. 457, 160 A. 368; Keller v. Linsenmyer, 101 N.J.Eq. 664, 159 A. 
33). Appellant failed to present any evidence whatsoever to establish 10% 
that Goldman was free to marry respondent and thereby he failed to 
establish that respondent’s marriage to Goldman was valid and that re- 
spondent was not free to marry appellant. ¢ 
Appeal from decision dismissed, without costs. 
No appeal lies from a decision, 
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15 Misc.2d 594 : 
PEOPLE of the State of New York v. Bernard Robert BRODSKY, Defendant. 


Court of General Sessions, Nev York County. a, 
April 23, 1957. 


M2 Prosecution on indictment charging crimes of criminally buying 
__, and recciving property as a felony and criminally concealing and with- 
holding stolen and wrongfully acquired property as a felony. Defend- 
ants moved for bill of particulars. The Court of General Sessions, 
Thomas Dickens, J., held he would deny motion as to date of alleged 
crime, grant motion only to the extent of supplying a description of the 
property involved, and would deny motion as to the person or persons 
from whom defendant allegedly bought and received or obtained such 
roperty and as to the place where property was bought, received ox ob- 
ained, 
Order accordingly. 


Indictment and Information €=121 (2) 

Where defendant moved for bill of particulars of allegations in 
oor charging crimes of criminally buying and receiving stolen 
Operty as a felony and criminally concealing and withholding stolen 
\ and wrongfully acquired property as a felony, demands would be denied 
as to date of alieged crime, as to person or persons trom whom defend- 
ant allegedly bought and received or obtained such property, and as to 
the place where property was bought and received or obtained; and mo- 
tion would be granted ont; to the exient of supplying a description of the 

property involved. Code Cr.Proc. § 280. 


Tn 


Frank S. Hogan, Dist. Atty., New York City (by Peter J. McQuillan, 
New York City, of counsel), for People. 
Michael Kern, New York City, for defendant. 


183 N.Y.S.2d—4%4 
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until the adverse claim was finally disposed of, was that of a stakeholder 
or Gepositary rather than that of an owner. Cf. Persons v. Gardner, 
122 App.Div. 167, 106 N.Y.S. 616. Since we hold that there was no 
payment in contemplation of law, it follows that the authorities cited by 
the appellants, holding that a mortgagor, after making payment to a 
trustee, is not bound to see to the gregee application of the fund by the 
latter, are not in point. ' 


° CfY Boetbee SYSTEM 


“eet 


261 App-Div. 236 
In re DUG’.0'S WILL. 


Application of BUTTLES. 
application of DUGLO et al 


Supreme Court, Appellate Division, First Department, 
Feb. 7, 1941. 
1. Bastards 4 
One claiming to be an heir of testator and entitled to participate 
in trusts established by testator, had the burden of establishing that she 


4 a at's babs ti. 9 orf a? ¢ 
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ing the ceremonial marriage of her mother and testator’s grandson, and 
by establishing that she was the issue of that marriage. 


2. Bastards 4 

Where one who claimed to be an heir of testator and entitled to 
participate in trusts established by testator, proved the ceremonial mar- 
riage of her motier and a gianuson Oi the tesiator, and estavusnea that 
she was the issue of that marriage, it was not incumbent on her to prove 
that her mother’s first marriage to one other than testator’s grandson 
was terminated by death, annulment, or divorce, and those opposing 
the claim were required to establish affirmatively that the first marriage 
- vas_valid and existing at tl at ‘the time of the n marriage of claimani’s mother 

nd testator’s grandson, a! and they could 1 not rest on the inference of 
continuity. 
3. Basiards 6 . 

Evidence of those contesting the claim of the daughter of testa- 
tor’s grandson to participate in testator’s estate, on ground that proven 
ceremonial marriage between claimant’s mother and testator’s grand- 
son was bigamous, was insufficient to establish that the ceremoniai mar- 
riage was invalid, and claimant as a legitimate descendant of testator 
“ag entitled to share in testator’s estate as a distributee. 
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Appeal from Surrogate’s Court, New York County; James A. Del- 
ehanty, Surrogate. 

Proceeding in the matter of the application of Nana Henrictta But- 
tles, as successor testamentary trustee, to execute the tryst under the 
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IN RE DUGRO’S WILL 89 
25 N.Y.8.2d 88 


last will and testament of Anthony Dugro, deceased, for leave to sell 
securities and for advice and direction as to the distribution of person- 
alty and the collection of rents and payment of operating expenses there- 
of, and proceeding in the matter of the application of Francis A. Dugro 
and Dorothea W. Dugro, distributees in the estate of Anthony Dugro, 
deceased, to compel Nana Henrietta Buttles, successor trustee, to make 
distribution to Francis A. Dugro, Dorothea W. Dugro, and Katherine 
D. Wiswall of the proceeds of bonds liquidated by the successer trustee, 
and proceeding in the matter of the claim of Dorothea W. Dugro, II, 
opposed by Marvin Dugro Buttles, Jr., individually and as administra- 
tor of the estate of Francis A. Dugro, deceased, and others. From a 
decree of the Surrogate’s Cc irt, New York County, adjudging that 
Dorothea W. Dugro, II, was not the legitimate descendant of Anthony 
Dugro, deceased, and was not a party iiterested in the estate of Anthony 
Dugro, deceased, as a distributee thereof, and dismissing her claim to a 
status as an heir or distributee in the estate, Dorothea W. Dugro, I, 
appeals. 

Decree reversed, and matter remitted for further action in accord- 
ance with opinion. 


( @ Argued before MARTIN, P. J., and TOWNLEY, UNTERMYER, 
~“SDORE, and COHN, JJ. 


Thomas R. Purcell, of New York City (John L. Delius, of Mama- 
roneck, of counsel), for appellant. 2 

Louis Stone, of New York City, for respondents Francis A. Dugro 
and Dorothea W. Dugro. 

Larkin, Rathbone & Perry, of New York City, for respondent Mar- 
vin Dugro Buttles, Jr. 

‘Humes, Buck, Smith & Stowell, of New York Ciiy, for respondent 
Philip H. Dugro. 

Howard O. Patterson, of Brooklyn, for respondent Katherine D. 
Wiswall. 

- Benjamin Shiverts, of New York City, for respondent. Nana Hen- 
rietta Buttles and general guardian of Paul Vincent Buttles. 


{ - MARTIN, Presiding Justice. 


The will of Anthony Dugro, who died in 188 established certain 
trusts which will ultimately vest in such ef his clu’ ven or their law- 
ful issue as are survivors at the termination of the trusts. The appel- 
lant is entitled to participate, if she is the lawful issue of Anthony Du- 
gro.’ The Surrogate has determined that the marriage of Philip Hen- 
ry Dugro, grandson of the testator, to the mother of the 2ppellant was 
bigamous and that, therefore, the appellant is not a legitimate descend- 
ant of the testator. The ultimate sole issue before this court is wheth- 
er Dorothea W. Dugro II is a lawful descendant of Anthony Dugro. 

It is admitted that the appellant is the chili of Philip Henry Dugro 
and Sybrania Stanley. The record establishes that Philip Henry Du- 
gro and Sybrania Stanley were ceremonially married in Providence, 
Rhode Island, on June 13, 1907, by a Baptist clergyrnan. The appci- 

25 N.Y.S.2d—614 
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lant was born in the Bc rough of Brooklyn, New York, on May 1, 1908 
The birth certificate lists P. Henry Dugro as the father, and there is 
testimony which establishes that he acknowledged the paternity, and 
during his life he and the appellant occupied the relationsiiip of parent 
and child. page ee cas 

The respondents produced the record of the marriage of Syiraniz 
Stanley and James McGroarty in the Borough of Brooklyn on July 
19, 1905. There was some proof that these parties lived together, and 
one of the respondents’ witnesses testified that a brother of Sybrar.ia 
had stated that they (Jim McGroarty and Sybrania Stanley) Jhad run 
away and that they separated. The respondents maintain that less 
than twenty-three months after the marriage to McGroarty and while 
McGroarty was stil! living (he died in 1911) Sybrania Stanley en- 
tered into a bigamous marriage with Dugro. The respondents main- 
tain that the proof of a valid previous marriage is adequate factual 
demonstration of the invalidity of the succeeding one. 


{1] The burden of establishing that she is entitled to share in the 
estate of Anthony Dugro is on the appellant. She met that burden by 
proving the ceremonial matriage of her parents and establishing that 
she is the issue of that marriage, : 

The respondents contend that they have met the burden of going 
for-vard by proof of the previous marriage, and it is argued that the 
pr: umption of the validity of the second marriage rests on'proof of 
the ceremony performed in Pravidenre bshcny rs wettest SE pec- 
sumpuion was rebutted by the proof of a prior marriage, since both were 
so close in time, and the presumption then left was. that the first-mar- 
riage continued to the time the second marriage was attempted. The 
respondents further argue it was for the appellant to rebut this succeed- 
ing presumption by evidence that the McGroarty mart.age was invalid 
in inception or was dissolved. 


(2] The respondents do not seem to understand the extent of their 
burden. It ws not incu:mbent upon the appellant to prove that the first 
marriage was terminated by death, annulment or divorce. As was said 
by Surrogate Wingate in Matter of Callahan’s Estate, 142 Mise, 28, 
31, 254 N.Y.S. 46, 52, affirmed 236 App.Div. 814, 259 N.Y.S, 987, 
affirmed 262 N.Y. 524, 188 N.E. 48: “* * It must therefore be 
determined that, as a result of the proof of the ceremonial! marriage by 
the petitioner, the Lurden of proof, or to use the phrase of Professor 
Wigmore, ‘the risk of non-persu.sion’ on the general subject, passed 


' from the petitioner to the respondents to demonstrate the inv. lity of 


this marriage. Such invalidity could be shown only by a demonstra- 
tion that one or the other party thereto was, at the tine of its celebra- 
tion, debarred from entering into the relation. * * *” 

Matter of Callahan involved the invalidity of a second Marriage, 
and, after a discussion of reasons for presumptions, Surrogate Win- 
gate, at page 36 of 142 Misc., at page 56 of 254 N.Y.S., said: 

“* * * The petitioner has clearly demonstrated the solemnization 
of a ceremonial marriage between herself and the decedent. This 


ent the logical inference thereof by reason of the common experience of 
mankind, but there is a distinct and definite public policy to this effect 
which has been emphasized in innumerable 2djudications. 


“In Matter of Biersack, 96 Misc. 161 at page 166, 159 N.Y.S. 519, 108 
“23, affirmed 179 App.Div. 916, 165 N Y.S. 1077, the following ap- 
ears: ‘The expression of Lord Cottenham in Piers v. Piers, 2 H.L. 
Cas. 233, has fre iently been adopted and applied. 


“‘His words were: “A presumption of this sort, in favor of mar- 
riage, can only be negatived by disproving every reasonable _nossibil- 
ity..* * * You should negative every reasonable possibility.” 

“A presumption like unto that which assumes legitimacy is also in- 
dulged in behalf of a second marriage, even though children, the fruit / 
thereof, are not involved. There it finds its impulse in the law’s jeal- 
ousy for the order of society.’ 


“Among the many cases containing similar statements, it will suffice 
to ciie the following: Clayton v. Wardell, 4 N.Y. 230, 237, 238; Mat- 
“ter of Meehan's Estate, 150 App.Div. 681, 682-684, 135 N.Y.S. 723; 
Smith v. Smith, 194 App.Div. 543, 548, 554, 185 N.Y.S. 558; Matter 
of Tyrrell, 115 Mise. 714, 715, 185 N.Y.S. 762, affirmed 198 App.Div. 
- 9001, 190 N.Y.S. 955; Matter of Goode’s Estate (Sur.) 185 N.Y.S. 
ce , 189, not reported (in State Report), affirmed 204 App.Div. 877, 
, N.Y.S. 916; Graham v. Graham, 211 App.Div. 580, 583, 207 N. 
Y.S. 195; Matter of Brigg’s Estate, 138 Misc. 136, 148, 245 N.Y.S. 
_ 600, per O'Brien, S., affirmed 232 App.Div. 666; 247 N.Y.S. 1007; 
Nesbit v. Nesbit, 3 Dem.Sur. 329, 331, 332; Johannessen v. Johan- 
nessen, 70 Misc. 361, 364, 365, 128 N.Y.S. 892; Matter of Grande’s 
Estate, 80 Misc. 450, 457, 141 N.Y.S. 535; Matter-of Salvin’s Will, 
106 Misc. 111, 112, 113, 173 N.Y.S. 897; Matter of Rossignot’s Will, 
(Sur.) 112 N.Y-S. 353, 354, not reported (in State Report).” 


In Matter of Tompkins’ Estate, 207 App.Div. 166, 201 N.Y.S. 696, 
i was said: “The presumption of the validity of a marriage is suf- 
ficiently strong to cast the burden of snowing its invalidity upon those’ 
who attack it. Hynes v. McDermott, 91 N.Y. 451, 458, 43 Am.Rep 
Os 74." ; 
In thai case the court quoted from Hunter v. Hunter, 111 Cal. 261, 
267, 43 P. 756, 31 L.R.A. 411, 52 Am.St.Rep. 180, in part, as follows: 
. rere is also a presumption, and a very strong one, in favor of the 
@i:: of a marriage regularly solemnized. Rather than hold a sec- 
ond marriage in alid, and that the parties have committed a crime or 
been guilty-of immoraiity, the courts have oiten indulged in the pre- 
sumption of death in less than seven years, or, where the absent party 
was shown to be alive, have allowed a presumption that the absent par- 
ty has procured a divor-e. A more correct statement perhaps would be + 
that the burden is cast upon the party asserting guilt or immorality to 1) 
prove the'negative—that the first marriage had not ended before the | 
second marriage.” See also In re Estate of Dedmore, 1930, 257 Ill.App. 
519 and Routledge v. Githens, 1926, 118 Or. 70, 245 P. 1072, 45 A.L.R. 
922. : 
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The rule is concisely stated in Schouler on Marriage, Divorce, Sep- 
aration and Domestic Relations, Vol. 2, 6th Ed., at section 1252,..at 
page 1488: “The burden is upon a person who asserts the illegality of 
a marriage to prove such illegality and where a second marriage is 
mown as a fact a strong presumpticn exists in favor of its legality 
- Sich is not overcome by mere proof of a prior marriage and that the 

ife had not obtained a divorce before her second marriage. The par- 
- $attacking such second marriage have the burden of proof to show 
-nat neither party to the first marriage had obtained a divorce.” 


| 

It is clear from the authorities that the respondents had to affirma- 

" ly establish that the first marriage was valid and existing at the time 
f .. Rhode Island ceremony and could not rest on an inference of 
continuity. Nor is the respondents’ burden any less because of the 
fact that they are endeavoring, through the attack on the second mar- 
riage, to have it established that the appellant is illegitimate. On the 
contrary, as was said in Matter of Smith’s Estate, 136 Misc. 863, 868, 
242 N.Y.S. 464, 472: “While the burden cast by the law upon any 
‘tson attacking the validity of a de facto marriage is great, the pre- 
nption in favor of the marriage is less strong than the presumption 
at a recognized child is legitimate. Caujolle v. Ferrié, 23 N.Y. 90, 
‘5S, 197; Ellis v. Kelsey, 118 Misc. 763, 766, 195 N.Y.S, 126, affirmed 
‘2 App.Div. 774, 202 N.Y.S. 924, 214 App.Div. 784, 210 N.Y.S. 
46, affirmed, as to this matter 241 N.Y. 374, 379, 1SO N’F. 1 iS; Mat- 
er of Lsstio’s Mucte, 17S ciples. 200, 224, 20d avd. 2YU; suatier 


ct Biersack, 96 Misc. 161, 166, 159 N.Y.S. $19, affirmed 179 App Div. 


916, 165 N.Y.S. 1077; Mace v. Mace, 24 App.Div..291, 293, 48 N.Y. 


S. 831.” 


To succeed, the respondents had to eliminate the possibility that the 
second marriage was valid and the issue legitimate. Caujolle v. Fer- 
rié, 23 N.Y, 90; Matter of Biersack, 96 Misc. 161, 159 N.Y.S. 519, 
affirmed i79 App.Div. 916, 165 N.Y.S. 1077; Matter of Meehan’s Es- 
tate, 150 App.Div. 681, 135 NJY.S. 723, 724. or 


The factual situation in Matter of Mechan’s Estate, supra, is strik- 
ingly similar to the situation now before us. Frank C. Mechan and 
Caroline F. McDonald were ceremonially married on January 30, 1881, 
and the parties lived together and two children were born of the mar- 
riage. On the death of Meehan, i: a contest over the right to admin- 
ister his estate, his brother and sister asserted that the marriage to Caro- 
line F. McDonald was invalid because Meehan had a wife living at the 
time it was cont.acted. The record established a ceremonial marriage 
between Meehan and one Sarah Ruppius on September 16, 1877, fol- 
lowed by their living together for a short time, and there was evidence 
that Sarah Ruppius was alive after Meehan’s second marriage and had 
been scen in his company after the death of Caroline F. McDonald. 
In upholding the validity of the second marriage and the legitimacy of 
the issue thereof, this court said: “While there appears to be no case 
in this siate directly in point, there are numerous decisions in other ju- 
risdictions 1. the effect that, if necessary to support the legality of the 
second marriage, it will be presumed, in the absence of evidence tc the 
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contrary, that the first marriage had been legally dissolved.” (Citing 
cases.) 


Further: ‘We think that, where the fact of a marriage, especially } 
of a ceremonial marriage, followed by the long cohabitation of the ( 110 
parties and the birth of children, is established, it is incumberit upon 
whoever assails the validity of the marriage and the legitimacy of the 
children to prove his case, by evidence instead of presumptions, even 
if that involve proof of a negative, and especially when, as here, the | 
attempt is made after the lapse of 30 years and the death of the par- 
ties, not by any one claiming rights under an alleged prior marriage, 
but by relatives who would deprive children of their inheritance y 
branding them as illegitimates. The appellants have failed to bear th: 
burden of proof .nposed upon them. The first marriage may have ’ 
been legally dissolved, or, what is quite as probable, it may have been ( 
invalid because the said Sarah Ruppius had a husband living at the = / 
time.” 


We find nothing that was said in Matter of Findlay, 253 N.Y. 1, 170 ee.” 

N.E. 471, opposed to the holdings cited above. In that case, the facts F 

negativing probability of access were sufficiently strong to destroy a pre- | . 

umption of legitimacy as to children born after separation, and the RRS 

€. court at page 12 of 253 N.Y., at page 475 of 170 N.E. said: “We 

have no thought to weaken the presumption of legitimacy by allowing 

its overthrow at the call of rumor or suspjcion, or through inferences 
nicely poised.” 


The record shows that the declaration of intention of marriage signed 
prior to the Rhode Island ceremony contains statemests as to residence 
and place of birth claimed not to be in accord with the facts; the num- 
ber of the marriage is given as “1”, and after the query, “Divorce”, 
there is a blank. When McGroarty died in 1911, his death cer*‘ficate er 
stated he was single. When appellant’s mother died in 1909, her death 
certificate gave her name as “Sybarine McGroarty,” and the gravestone 
on her grave bears the name “Stanley”, her maiden name. When ap- 
pellant’s latner died, nis Gea celiingace Geseiived iia ao Sagi. 4s 
is impossible to reconcile all these contradictory statements, and in the oO 
bsence Of proof of the circumstances under which they were made, 
—~, t is difficult to evaluate them. An example of the unreliability of such 
statements may be found in the certificate of appellant’s birth, which 
gives her birth date as May 1, 1908, but the date of the report as May 
2, 1905. We treat all this evidence as subordinate to the principai es- 
tablished facts, that the appellant’s parents were ceremonially married 
and { .«: she is the issue of the union following that ceremony. 


[3] The record here establishes that Philip Henry Dugro, in his 
lifetime, acknowledged the appellant as his daughter, and the proof of- 
fered by the respondents is insufficient to establish that the ceremonial 
marriage in Rhode Island of the parents of the appellant was invalid. 

This court holds that the appellant is a legitimate descendant of An- 
thony Dugro and entitled to share in his estate as a distributee thereof. 
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The decree appealed from should be reversed and the matter remit- 
ted to the Surrogate’s Court for further action in accordance with this 
opinion. h ateked ; 


Decree unanimously reversed and the matter remitted to the Surro- 
gate’s Court for further action in accordance with opinion. Order 


filed. All concur. 


PEOPLE v. STONE. 
Court of Special Sessions, City of New York, 


Appellate Part, First Department, 
May 20, 1940. 
1. Criminal law 258(1) : 

The term “magistrate”, in provision of Penal Law relating to 
power of magistrate to impose sentence and to suspend execution of 
judgmenit and to place defendant on probation, includes a city magistrate. 
Penal Law, § 2188; Inferior Criminal Courts Act, § 102. 

Sec Words and Vhrases, Permancnt Edition, for all other definitions 

of “Magistrate”, 
2. Criminal law €°258(1) 

The term “court”, in provision of Code of Criminal Procedure re- 
lating to zuthority of court to revoke suspension of execution of indy- 
ment of conviction, includes city magistrates, notwithstanding that such 
provision is found in that part of Criminal Code entitled ‘‘of the pro- 
ceedings in criminal actions prosecuted by indictment”. Code Cr.Proc. 
$ 470-a; Inferior Criminal Courts Act, § 192. 

See Words and Phrases, Permanent Edition, for all other definitions 

of “Court”. 
3. Criminal law ©1001 

The power to suspend sentence is the same as the power to suspend 
execution of sentence and flows from the common-law power of right 
to impose punishment. Penal Law, § 2188. 

4. Criminal law ©258(1) 

Under statutes, city magistrate’s court has power and discretion 
in the contro! of its suspended judgments, whether or not defendant has 
been placed on probation. Inferior Criminal Courts Act, §§ 102, 122, 125, 
152, 154. 

6. Criminal law 1001 
The statute relating to authority of court to revoke suspension of 


‘ execution of judgment of conviction is a procedural statute capable of 


general application to all criminal actions or proceedings. Code Cr.Proc. 
§ 470-a. 
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Accordingly we suspend further consideration of the appeal herein 

pending a remission of the matter to the Special Term for such action as 
the parties may be advised. 

Further consideration of the appeal herein is suspended pending a re- 

mission of the matter to the Special Term for such action as the parties 


may be advised. | 
| 


FOSTER, P. J., and HEFFERNAN, BREWSTER, BERGAN 
and COON, JJ., concur, 
| 


MYERS v. TUTTLE et al. 
Supreme Court, Appellate Division, Third Department. 
Sept. 19, 1951. 
Workmen's compensation proceeding by Audrey Myers, on behalf 
of herself and Robert D. Myers, minor child of Robert D. Myers, de- 


.ceased employee, against Sam Tuttle, doing business as Liberty Ma- 


“egies Musial Casuuiiy Company, to recover 


for the death of Rohert D, Myers, deceased employee. The Work- 
men’s Compensation Board found that claimant had been married to 
deceased employee in Maryland, and granted award to claimant, and the 
employer and insurance carrier appealed. The Supreme Court, Ap- 
pellate Division, Bergan, J., held that where deceased emnlovee and 
claimant had publicly maintained relationship of husband and wife, 
there was a presumption that a valid marriage had been performed by 
one authorized to soiemnize marrjages under Maryland law, and there 
was substantial evidence to support finding of board. 


Affirmed : 
1. Marriage 27 
To be a valid marriage in Maryland, solemnization must be by the 
kind of officer enumerated in the statute. Code Md. 1939, art. 62, § 4 
ct seq. 


chine Camas ass 


2. Marriage “40(4) 

Where couple publicly maintained reiationship of husband and 
wife, there was a presumption of a valid marriage, which presumption 
included the authority of the person who officiated to solemnize a 


marriage. 


3. Evidence @83(1) 
Jn workmen's compensation proceeding to recover for death of 
alleged husband, where defense was that valid marriage had not been 
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performed by one authorized under Maryland laws to solemnize mar- 
riages, there was a presumption that the person who officiated at the 
ceremony would not by an unauthorized solemnization of marriage com- 
mit an act offensive to the laws of Maryland. Code Md.1939, art. 62, § 
4 et seq. 


4. Workmen's Compensation 1474 

In workmen’s compenstation proceeding for death of alléged hus- 
band, evidence that a justice of the peace sign was outside the door where 
marriage ceremony had heen performed, was insufficient to overcome 
presumption that there had been a valid marriage, solemnized by one 
authorized under Maryland statute to perform marriages, and finding 
that there had been a valid marriage was supported by substantial evi- 
dence. Code Md. 1939, art. 62, § 4 et seq. 


—_— +. - 


Deckelman & Schadt, Jeffersonville, for claimant-respondent. 

Baier & Chamberlin, Buffalo (Louis L. O’Bricn, Buffalo, of counsel), 
for appellants. 
Nathaniel L. Goldstein, Atty. Gen., for respondent, Workmen’s Com 
pensation Board. 


Before FOSTER, P. J., and HE EFERNAN, BREWSTER, BER- 
GAN and COON, J]. 


BERGAN, Justice. 


In the course of his employment Robert D. Myers was killed j in 1948 
while operating a crane. The question presented by the appeal is 
whether there is substantial evidence upon which the Workmen's Com- 
pensation Board could find, as it has, that the claimant is his widow. 

Ciaimant testified that on i,ovember 17, 1947, she and the decedent, 
both then residents of New York, joined in a ceremonial marriage at Elk- 

n, Maryland. The arrangements for the marriage were made by the 
Oi: out of claimant’s presence. She did not know the name of the 


\_ .serson who solemnized the marriage nor the nature of his office. He had 


 bock in his hand. The husbaid signed sume papers; a tee was paid; 
there were other people in the room. Qutside the building there was a 
sign “justice of the peace”. 


The parties later went to Florida where they resided for some months, 


and the proc sar and whoily uncontradicted they lived publicly as 
husband anc :; treated each other as such; were treated by their 
families and acqv rcs as married. Proof of this was offered inde- 
pendently ef clas iimony, 

There is proof of toe mai¥z ovt of formal announcement of the mar- 


riage of November 17, 1947. A child was conceived from the relation- 
ship and born after the husband’s death. Documentary proof sustains 


Sid 
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the fact the parties treated each other as being married. There is, how- 
ever, no record evidence of the ceremonial marriage itself. 


[1] The marriage law of Maryland creates the problem. The stat- 
ute there enumerates the officers who may solemnize marriage. Public 
General Laws, Maryland, Article 62, sections 4, 5 et seq. They must be 
religious officers of some kind. Nothing in the statute requires the cere- 
mony itself be religious; nor, indeed, is it necessary that the officer be a 
minister of the gospel. He may also be an “official” of a religious 
“ovder” or “body” authorized by its customs or by its rules to “join per- 


sons in marriage”. Section 4. 


To be a valid marriage in Maryland, 


solemnization must be by the kind of officer enumerated in the statute. 


Denison v. Denison, 35 Md. 361, 
131 A. 329, 


379; Knapp v. Knapp, 149 Md. 263, 


[2] From a publicly maintained r-latic hip of husband and wife, 


such as this record discloses, there springs 


the pre-existence of a valid marriage. 


owerful presumption of 
1 a€ presumption must necessarily 


take within its sweep .... authority of the officer to solemnize it under 
municipal law of the place of performan as well as the fact of solemni- 


zation itself. 


We accept, therefore, under the law of New York a presumption that 


the officer who married claimant in 
Why-s the vacned Mh ' schon: ! 


Maryland Was » authorized to do so. 
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being destructive to that presumption, with his being an official of a re- 
ligious body or order by custom authorized to do what this record shows 
he did openly and at the request of the decedent. 


In judivial 'anguage of considerable warmth and force, Judge Andrews 
in Fiynes v. McDermott, 91 N.Y. 451, 488, dealt with the New York pre- 
sumption of a valid marriage arising from a publicly maintained rela- 
tionship of husband and wite. He felt the presumption to be “one of the 
strongest” which our law knows. A justice of the peace sign outside the 


door does not sweep all of this aside. 


[3] There is, of course, the additional presumption that the officer 
would not by an unauthorized solemnizziion of marriage commit an act 


offensive to the laws of Maryland. 


A case of counter-balanced pre- 


sumptions as to marriage and the non-criminal nature of acts in relation 
to marriage is Palmer v. Palmer, 162 N.Y. 130, 56 N.E. 501. But here, 
the two presumptions implement and re-enforce each other. The pre- 
sumption thus attaching to the validity of the solemnization of marriage 
reaches equally the authority of the officer, even though the entire proot 


- addressed to the marriage be entirely circumstantial. 


In Betsinger v, Chapman, 1882, 88 N.Y. 487, 488, the parties con- 


cededly were married on January 20, 
portant in the case was whether they 
complaint alleyed, on May 24, 1863, 


1864; the question that became im- 
had previcusly been married, as the 
The evidence of the first marriage 
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was “entirely circumstantial” and there was no proof of “the actual 
solemnization”. 8&8 N.Y. at pages 497-498. 

Still the proof showed ‘he parties after May 24, 1863 treated each 
other in marital relationship; and while proof of this was somewhat 
.general in nature it was regarded by the court as sufficient, when aided 
by the Fresumption, in support of a definite, dated, ceremonial marriage 
to survive the motion for non-suit. In Chamberlain vy. Chamberlain, 71 
N.Y. 423, somewhat similar proof was held to make out a case of formal 
marriage prima facie, although it was there held rebutted on the whole 
case. \ 


[4] All of this, surely, would seem to us to cover in the authority 
of the officer in Maryland to solemnize the marriage and to answer what 
need be answered in support of the finding of the Board that there was a 
valid Maryland: marriage. Cf. Matter of Koniecany v. J. Kresse Co., 
Inc., 234 App.Div. 517, 256 N.Y.S. 275. 


~. Ina precautionary spirit the Board has found, additionally, that there 


was a presumption of common law marriage arising from the parties’ 
esidence in Florida consistent with the law of that State and their con- 


mmation of their marriage there. There is some force to this addi- 

“tonal ground for validity, although the view has been strongly expressed 
in New York that where parties believe they have had a ceremoniil mar- 
riage, the intent and mutual consent necessary to “adopt” the “relation- 
ship” of a common law marriage are wanting. : See the exhaustive study 
of the subject by Merrell, J., in Smith v. Smith, 194 nee Div. 543, 185 
H.Y.S.. 556. 


Still the weight of New York authority perhaps is the other way as to 


- a foreign common law marriage. There is no doubt that the parties in 


Hynes v. McDermott, supra, reg rarded themselves married by a specific 
contractual arrangement made in England, the equivalent in point of 
specific time and place, at least, of a ceremonial marriage. W hile this 


eases yera test GM Senern dl. mn «et teers ' ’ 1 
marriage ~ th Bek Pewee ney be ws Se phesees Cvsbaesee Wertiat ae eee eer T! “ap evun- 


ing the presumption of marriage in France was recognized by the New 
@:' court as having arisen from the cohabitation of the parties in 
rance, 91 N.Y. at page 462, even though they themselves seem to have 
‘elied on their English marriage which the New York court held invalid 
“ander English law. It is unnecessary in our view of the case, however, 
to go further than to decide that the Maryland marriage is valid. 


The decision and award should be affirmed with costs to the Work- 
men’s Compensation Board. 


Decision and award affirmed, with costs to the Workmen’s Compensa- 
tion Boar? 


FOS1"'t, P. J., and HEFFERNAN, BREWSTER and COON, JJ., 
concur. 
107 N.Y.S.2d—11 


RE: FRIEDA ROSENBERG : 116 
S.S. € 089-01-9395 | 


Be dee tS 


Mr. & Mrs. Rosenberg were married by a justice 


of the peace in the State of Connecticut on October 26, 


a 1935. Both parties had been previously married and 


* both believed, in good faith, that their subsequent 


divorces were valid, and that there were no legal 
obstacles to their eed. weaeisae 

The parties have lived together as husband 
and wife for 35 years. After a second coronary attack 
in October, *966, Max Rosenberg was advised by his 
doctor to stop work and go away and relax in order to 
remain calm. He was provided with a quiet place to 


Stay by his sister. He states, however, tht he still 


votes in Flushing and considers Flushing his permanent 
home. He returns home anise once a month during the 
winter and always spends May through September with 
his wife. He has alwavs provided finenctally for his 

wife by paying the rent for their apartment in Flushing 

and paying for the health insurance. ‘He still remains 


in poor physical health. 


Whether the applicant, Mrs. Frieda Rosenberg, 
is entitled to social security benefits of Max Rosenberg 
under Section 216(h) 1B of Title LI. 
SECTION 216(h) 1B 
Where an applicant is not the wife of an insured 
individual but that such applicant, in good faith, went 


through a marriage ceremony with such individual resulting 


in @ purported marriage between them Which but for a legal 
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impediment not known to the applicant at the time of 
such ceremony, would have been a valid marriage, md 
such applicant and the insured individual were living 
in the same household at the time of the death of 
such insured individual or (if such insured individual 


is living) at the time such applicant filed the 


‘application, then, for purposes of subp: ragraph (A) 


and subsectionc (b), (c), (f£) and (g), such purported 


marriage shall be deemed to be valid marriage. 


PRELIMINARY STATEMERT 
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The courts nave been severely critical of 
marrow construction in cases interpreting such statu- 


tory requirements as "living together", living with" 


or "living in the same household", or"living under the 


same roof", Decisions have attempted to: reach the broad 
intent of the legislature from a practical and reasonable 


nt of view. At the cutset, the need co be paysicaliy 


living together is eliminated. The courts look to the 


intent of the parties as well as all the evidence rather 
than the one specific fact of living together. 

As one poetic judge so aptly observed, "The agent 
of his country is diplomatic service in foreign lands, 
the merchant.in the prosecution of his business on the 
islands of the sea and to better his fortunes, and 
the traveler for pleasure, or in the interest of science 
in the polar regions, are each and all living with their 


wifes and in their homes, in the meaning of our statute." 


POINT I : 
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A "HUSBAND" IS CONSIDERED 

LIVING WITH HIS "WIFE" 

ALTHOUGH NOT PHYSICALLY 

SHARING THE SAME HOUSEHOLD 

IF THE PARTIES DO NOT INTEND 

TO SEVER THE DOMESTIC RELATIONSHIP. 


' 


In Berg v. Industrial Commission 294 NW 506, the 
insured, Peter Berg, was a heavy drinker and his wife 
was in very poor health. She found it difficult to 
care for her husband, and in addition, was afraid that | 
& 7 he would be hurt in an accident coming home from work 
. while in a drunken condition. Sleeping quarters were 
therefore provided for Mr. Berg in his son's factory 
and the parties were physically separated for their 
mutual welfare and convenience. 

The separation continued until his death. Yet, 
the Industrial Commission held that she was living with 
her husband and supported this conclusion with the 
indisputable fact that there never was a legal or actual 

ed t severance of or break in the marital relation which 
continued to exist between them. . On appeal, the State 
Supreme Court affirmed this finding. . 

' The facts in this case are) sintlar to the Rosen- 

berg matter. As Mr. Berg was provided with sleeping 

quarters by his son, Mr. Rosenberg was provided with a 

: place to live in his sister's home. Also, both parties 

; relocated due to their own welfare. The Court's statement, 
that "It was never intended by anyone that his going... 
would be permanent, and there was considerable discussion 


between him and his wife about his returning home", is 


language that also could be applied to both cases. 
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; The fact that Mrs. Berg “discussed financial "3 j 
Ne matters with him and he helped her out with whatever | 

she needed" are facts that apply to both cases as it 

is established tmmt Mr. Rosenberg has paid for the rent ? 

of his wife as well as for her health insurance. 

The Court held that the lower court had correctly 

construed the meaning of the phrase, "living with". 
es In Sheaffer v. Penn Dairies, Inc. 56 A? 368, 161 PA 

Super 583, 1948, the court offered guidelines by which to 

judge if a couple were living with each other. 


In this case the parties from the initial day 


of the marriage until the husband's subsequent death, 
never lived together under the same roof. Yet, the 
court held that the parties were in substance and in 
spirit living with each other. 

"Whether parties are 'living with' cach other is 


a question of fact, but it is to be determined, not 
only cre facc™ of the rataticonshin, Sut 


by inspecting the whole picture. And where it is found 


that for the convenience of the parties, or for some 


other moving and reasonable motive they dwell in separate 
homes witiout estrangement or repudiation or release of 
their legal obligations, and with constant recognition 
: of the marital tie, it is no strain upon logice or credi- 
bility to find that they were ‘living with' each other. 
(Cite omitted) For in this class of cases, we look beyond 


! the form to the substance from outward appearances to the 


realities behind them. 
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; - The court further criticized the board's erroneous 
narrow interpretation of the requirement that the parties 
_live together under the same roof by stating: 
"The board, as its findings indicates, construed 
the phrase too narrowly, and having discovered the one fact 
that the part‘es did not occupy the same living quarters 
rested its findings that they were not living together 
80iely upon that circumstance." 
It was incorrect for the board to concentrate its 
attention upon this one fact. 
In the Stewart Comp. v. Cristmas 79 So 2, 526, ‘ 
@ 1955, the ‘court noted that living together Joes not always 
mean a common:place of living. It "means living as husband 
and wife with voluntary recognition of the relationship . 
and no design or agreement to live apart with the chief end a 
in view that of living apart free from recip?ocal mental ‘ 
rights and duties." 
As in the Rosenberg Situation, here the facts 
Warrant a practical reason for the physical absence of one 
: Spouse from the house. The husband worked at his profession 
* at logging camps but always came back home to provide all of 
the support money for his wife. 
The court points out that while physically the 


parties may be separate, the parties are in spirit living 
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together and this interest to live together brings the 
party within the meaning of the statute. ; 
In Delaware County Trust Co. v. General Chemical 
Co., b 4A 2, 608, the court was faced with the question 
, whether a wife had been living with her husband when in 


fact the wife was Separated from her husband for the last 
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12 years of his life because of her mental illness. 

The court ordered compensation be paid to this 
wife finding that the character of the separation was not 
one that the statute intended. Here the parties were 
physically separated but out of necessity, brought about 
solely by the chronic illness or the wife. In the Rosenberg 
matter too, a separation of a much shorter period was 
involved but it was out of necessity brought about solely 
by the illness of the husband. | | 

The court states that a liberal interpreta ion 
should be riven to the phrase “living with" her husband, 
and confira ir argument that "the question involved is 
targets one of intention." 

"The question does not turn upon time or distance 
se, rating the parties, but upon the nature and character 
of the absence and the intention of the parties in relation 
thereto." 

at the porase, as indicated, siiould receive che 
opposite interpretation, that is that there must be a 
physcial dwelling together in order to Support a finding 
that a nusband and wife were living together at the time 
of che husband's death, the purpose of the enactment in 
many instances would be defeated, as often a wife way be 
absent from home for long intervals although there be no 
break in the martiage-relation, no estrangement, and no 


intent to separate r change the relations or obligations 


created by the marriage contract." 
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The determining factor in this case is that 
the parties intended to preserve the spirit as well 
as the obligation of the marriage. Searching the 
record one does not find either a legal separation 
or an actual separation in the nature of an estrange- 


ment. 


WHEREFORE, the applicant submits that she is 


legally entitled to receive benefits under the social 


ap security act. 


Dated: New ‘ork, New York 
June 16, 1970 
Yours, etc. 


MORRIS AARONS 


By: Stuart Babitch 
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